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The READER. 


HEN l firſt began the following Treatiſe 

of the Law and Equity Practice of the 

Exchequer in Ireland, I had not the leaſt 
Notion of communicating it to the Public ; I wrote it 
only for my own private Inſtruction, and to fill up 
the many leifure Hours I had on my Hands, at my 
firſt Entrance upon my Pfofeſſion; nor ſhould I now 
have ventured to publiſh it, but that I have been 
perſuaded, that it may be of ſome Advantage to Be- 
ginners, and to the young Gentlemen who are now 
bringing up to the Profeſſion of an Attorney, but 
more eſpecially, in Hopes that it may ſtir up ſome 
Perſon, more capable than I, either from my Know- 
ledge or Experience, can pretend to be, to improve 
on it, and at length to compleat what is ſo much de- 
fired, and ſo much wanted, ſome certain ſettled 
Practice of the Court, by which its Members may 
be governed; and at the fame Time, that I thus 
wiſh the Practice of this Court ſettled, in ſuch a 
Manner, and on ſuch a Footing, that every Attor- 
ney and Practitioner, may know with certainty 
what the Practice is, and as ſuch depend upon it; 
I could alſo wiſh, that ſome Regularity was Om 
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and eſtabliſned, as to tlie ſeveral Members of the 
Proſeſſion, fo as to reſtore them to that Degree of 


Credit and Value, which a Profeſſion ſo uſeful, and 


fo necetlary in Society, and without which it could 
not do, ought to have, and as Gentlemen they are 
entitled to, 


I will therefore humbly ſubmit to the Public, ſome 
Reflections and Obſervations of my own as to this Pro- 
feilion, which I flatter myſelf may, if conſidered, be of 
ſomè Service and Advantage to it. 


It muſt be confeſſed, and cannot be denied, that an 
honeſt Attorney is a neceſſary, uſeful, and valuable 
Member of Society, and is ſuch a Perſon as the Pub- 
lic cannot be without, unleſs we can reſtore the gol- 
den Age, and take away all Injuſtice and all Vice 
from Mankind; but as this is a Thing much eaſter 
wiſhed for, than compaſſed ; in the mean Time 
there muſt be unavoidably ſuch a Profeſſion in the 
Community as that of an Attorney, at leaſt, while 
there is any ſuch Thing as Property, Trade, or 
Dealing among Mankind. Is not an Attorney often 
intruſted with the Defence of the two moſt valuable 
of temporal Things, our Lives and Properties ? 
And has he it not as often in his Power to injure the 
latter, nay, to deſtroy them both ? Is it not then ex- 
tremely well worth the Conſideration of the Legiſla- 
tive Power, to regulate a Profeilion of ſo great Con- 
ſequence to the Public, in the beſt Manner it is 
caſ able of. 


The firſt and moſt capital Grievance to the Pub- 
lic in this Profeſſion, is the Number of the Members 
of it. The Buſineſs of the Kingdom, is not near 
ſufficient to - Keep « one Half of them from ſtarving g 
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then what muſt be the Conſequence ? Why, it they 
have not a Property ſufficient to maintain them with- 
out Buſineſs, (which Iam ſorry to ſay is too often the 
Caſe) Champerty, Barretry, and eternal Petty- 
fogging, mult be propagated wherever they are 
diſperſed. 


The next Thing to be conſidered, is their Quali- 
fication; and this is a Matter of the greateſt Conſe- 
quence, to be conſidered in the admitting of Mem- 
bers into this Protethon. Let him be who he may, 
who is fo admitted, he is from that Inſtant denomi- 
nated a Gentlemen, and 1s entitled to that Character 
by Preſcription, and from Time immemorial : Then 
before this Character is ſo beſtowed on him (than 
which none is more valuable) ſhould he not be in 
every reſpect, qualified to receive it? Undoubtedly 
he ought. He ſhould have a competent Fortune to 
enable him to appear as a Gentleman, and to ſupport 
him in that Station, until he comes into Buſineſs. 
(For it is well known, that a young Attorney is at 
firſt but rarely employed.) He mutt have decent 
Chambers, he mutt dreſs clean and decently, and 
be enabled to keep Company in a reaſonable Way. 
In what Condition, then, muſt he be, who m the 
Beginning has not Six-pence to maintain him? And 
chat this is moſt unfortunately the Caſe too frequently, 
daily Experience evinces beyond all Controverſy, 
why, unleſs he has uncommon Friends to ſupport 
and aſſiſt him, he muſt run in Debt for even the 
common Neceflaries of Life; and in order to procure 
ſome (mall Livelyhood, he muſt caſt about for ſome 
little Buſineis, and unleſs he be endowed with Virtue 
enough to lye down and ſtarve, he mutt do many 
little Things in order to acquire it. Then, many of 


them from their Poverty, are under a Neceſſity of 
a 2 ſettling 


"1 * 
5 "ME SI GR aa ance, mm. 
has 2 * N 24 „ mY Fe, TT 
3 ha wn — 
. — = . 


BR 
— 


LACS” 
3 
path 


eee 


— 


* — 


iv The: RAEFACE, 


ſottling in the Country, to the abſolute Ruin and 


O preſſion of the lower Kind of People, and the 


embroiling of whole Countries. In ſhort, it is let- 
ting out a Drove of Wolves and Tygers to devour 
Mankind; for it is unknown, what Miſchiefs an 
evil-inclined Attorney can produce, and create in 
the Neighbourhood he dwells in; he has this Ad- 
vantage of the reſt of Mankind, that he can tor- 
ment, perplex, and impoveriſh, without being him- 
ſelf at any Coſt or Expence, nay, ſometimes to his 
Gain and Profit. 


If no Man was to be admitted of the Profeſſion, 
who did not make it appear by Affidavit, that his 
Father was poſſeſſed of a Property in either Land, 
or Money, of the clear Value of 2000/7. at leaſt, 
or that he had in his own Right, an Eſtate or Income 
of at leait 40. a Year, or was poſſeſſed of at leaſt 
500/. in Money; fo that he might be in ſome Sort, 
enabled to live till he got into Buſineſs ; I ſay if this 
was to be a Rule in the Admiſſion of Attornies, their 
Numbers muſt of courſe in Time be greatly dimi- 
niſhed, and by a Method fo gentle, as no Man could 
complain of; and eſpecially if a Law for this Pur- 
poſe was not to take Place, until after five Years from 
the making of it, by which no Man could poſſibly be 
injured. It would prevent a Multitude of vexatious, 
frivolous Suits, it would take off that Odium ſo ge- 


ncrally thrbwn upon a Profeſſion, which (if proper- 


ly managed) would, as I have before ſaid, be moſt 
uſeful and valuable to Society, and would, in all 
human Probability, bring the Buſinets of the Courts 
into the Hands of Men of Education, Character, 
and Credit. And I will fay, if ſuch a Law was ſo 
ſettled, as not to be got over, or evaded, the Sui- 
tors, and the Subject in general, would ſoon find 
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their Benefit in it, and Gentlemen of Fortune would 
be quickly induced to breed up their younger Sons, 
to ſo valuable a Profeſſion. 


I could alſo wiſh, that none were to be admitted 
but Men of known good Characters, and well quali- 
fied. Now, it is well known, that hackney Clerks, 
are in the general, of the meaneſt and loweſt Ranks 
and Degrees of the People, and yet (to the ſhame 
of the Profeſſion be it ſpoken) it is too common A 
Practice, for Attornies to take them as Apprentices 
to them, in Conſideration of their Writing for them 
at a low cheap Rate, or from ſome ſuch mean Con- 
iideration; then, when this Sort of People come 
themſelves to be ſworn, they proceed in the fame 
mean Way their Maſters did, to that it 1s not to be 
wondered at, that the Profeſſion is brought to the 
poor State, and the low Ebb it has been in for many 
Years, as to its Repute and Credit in the Worid. 
Suppole then, that a general Order ſhould be made, 
that no Attorney ſhould take any Perſon as an Ap- 
prentice, but by the Approbation, and with the 
Leave of the Court, and an Order to be conceived 
ior that Purpoſe, upon a Petition to be read in open 
Court, in which the Name and Age of the Perſon, 
his Parents, and their Situation and Circumſtances 
in Life, Profelhion, or Method of Livelyhood, ſhould 
be let forth in a very full and particular Manner. 


Then, in order to their Qualification, ſuppoſe 
lome particular Time in every Year, ſhould be ap- 
pointed for the Examination of Candidates, and it 
ſhould be a very ſolemn, public, ſtrict, and regular 
Examination, and one of the Judges of the Court 
to be always preſent, as alſo, all the Officers of that 
Court, and each Perſon before the Examination, to 
a 3 | * 
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produce a Certificate from the Attorney he ferved, 
not only of his Service, but of his moral Character. 

This would ſoon make young Gentlemen extremely 
careful and cautious of their Conduct, during their 
Service as Apprentices, and careful in improving, 

and qualifying themſelves for ſuch an Examinatic n, 

where they could only ſucceed by their Qualthcatt- 

ons, Abilities, and Merit; and it would raiſe among 
them ſuch a Spirit of Emulation, as would bring 
the Profeſſion into ſuch Credit, that it would not be 
the leaſt Diſhohour for any Gentleman whatloever, 

to have been bred a Member of it; whereas at pre- 
ſent, it is held in the greateſt Contempt, and the 
Members of it, ſubject to the daily Intults of even 
the meaneſt of the People. 


There is another Misfortune attends this Profeſſi— 
on, and in {ome Meature helps to bring on it the 
Contempt it ſo unjuttly labours under, and that is 
the Ignorance of teveral of its Members, of almoſt 
every Branch of Literature. It is too true, that ma- 
ny of them not only know nothing of the Law, but 
{ſtrange to hear, it is even thought, that they have 
no fort of Occaſion for any Degree of polite Learn- 
ing; it is enough, (ſay they) fi they can write and 
read well, and underſtand Engliſh. 'A Doctrine as 
abſurd, as it is falſe: For in the firſt Place, if the 
Hngliſb Language, as it is now {ettled, be beholden 
(as it is undoubtedly) to ſeveral other Languages, 
for moſt of, it not all its technical Terms, or Words 
of Art in almoſt every Science, and allo ſor moſt of 
the other Words in it, except the Monoſyllables; I 
do pronounce it as a T hing impoſiible, for a Man to 
be ever a Maſter of it, unleſs he underſtands the ſe- 
veral Languages from which ſuch Words are de- 


rived, ard ig is as impoſſible that he thould ever ei- 
ther 
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The PRE FACE vii 
ther write or ſpeak with Juſtneſs or Propriety. The 
Act for turning all the Law Proceedings into ugliſb, 
was a deadly Stroke to Learning, beſides, in tome 
Years hence, the Latin Records will neither be legi- 
ble nor intelligible. 


But how muſt ſuch an Attorney, thus ignorant of 
Law. and all Manner of Learning, prepare a State 
of his Chent's Caſe, and eſpecially where Matters of 
Law are in Queſtion ? Why a common Porter or 
Keeper of the Courts who can read and write, is as well 
qualified ; for the Knowledge of the common Rules 
and Practice of the Court, is of no fort of Uſe in this 
Reſpect, and the meaneſt of Creatures, with a little At- 
tention, may, in a very ſhort Time, be as much Maſter 
of theſe, as many of ſuch illiterate Members of thePro- 
feſſion areduring their whole Lives. A Man entirely un- 
flall'd in Architecture, may as well pretend to draw the 
Plan of a Palace, or a Perſon quite ignorant of the Ma- 
thematicks, to frame a Problem or a Propoſition in 
them, as tuch an Attorney the State of a Cale. 


But ſuppoſe it ſhould happen, that ſuch an Attor- 
ney ſhould make a Fortune to enable him to retire 
from Bufinefs, (happen J may well fay, for nothing 
is more rare in this Kingdom) I can't conceive any 
Amuſement he could find for himſelf, in his Hours 
of Solitude, or any Converſation for his Company 
when in Society ; the moſt knotty Quirks and Quib- 
bles of the Law, or the moſt notable Points of Prac- 
tice he ever conducted, would not be the leaſt En- 
tertainment to any rational Being; and I am ſorry 
to ſay, that even in the genteeler Part of the Pro- 
feſſion of the Law, the Study of polite Literature, 
has not in our Days been near ſo much attended to, 
as I could wiſh it were. 

a 4 Adde 
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Adde quod ingenuas didiciſſe fideliter Artes 
Emollit mores, nec ſinit eſſe feros. 


In Lord Bolinbroke's Letters on the Study of Hiſtory, 
I met with the following Lines, which, although 
they contain in them a Satire on the Profeſſion of 
the Law, and a Cenſure far more rigid than the 
Truth will bear, as there are ſeveral Gentlemen 
of the Bar, both in England and in this Kingdom, 
who, for their Ingenuity, Learning and Candour, 
are Ornaments to the Kingdoms in which they live; 
yet they are in the general ſo pertinent to the preſent 
Subject that I muſt inſert them here: © I might in- 
« ſtance (ſays he) in other Profeſſions the Obliga- 
„tions Men lie under of applying themſelves to 
* certain parts of Hiſtory, and I can hardly forbear 
«« doing it in that of the Law, in its Nature the 
« nobleſt and the moſt beneficial to Mankind; 
„in its Abuſe and Debaſement, the moſt Sordid 
and moſt Pernicious ; a Lawyer now, is nothing 
% more; I ſpeak of ninety-nine in an hundred at 
„ leaſt; to ule ſome of Tully's Words, Ni Legu- 
s letus quidam, cautus et acutus, Praeco Actionum, 
Cantor Formularum, Auceps Syllabarum. But there 
4 have been Lawyers that were Orators, Philoſo- 
„ phers, Hiſtorians : There have been Bacons and 
% Clarendons, my Lord: There will be none ſuch 
* any more, till in ſome beiter Age, true Ambi- 


< tion, or the love of Fame prevails over Avarice ; 


« and till Men find leifure and Encouragment ta 
* prepare themſelves for the Exerciſe of this Pro- 
** teflton by climbing up to the vantage Ground, 
** ſo my Lord Bacon calls it of Science, inſtead of 
** grovelling all their Lives below, in a mean but 
** gainful Application to all the little Arts ofChicane ; 
Till this happens, the Profeſſion of the Law will 
= ſcarce deſerve to be ranked among the Learned 
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Profeſſions, and, when ever it happens, one of 
the vantage Grounds, to which Men muſt climb, 
« is metaphyſical, and the other hiſtorical Know- 
* ledge; they muſt pry into the ſecret Receſſes of 
the human Heart and become well acquainted 
« with the whole moral World, that they may 
«+ diſcover the abſtract Reaſon of all Laws; they 
«« mult trace the Laws of particular States, eſpecial- 
ly of their own, from the firſt rough Sketches 
© to the more perfect Draughts ; from the firſt 
* Cauſes or Occaſions that produced them, through 
all the Effects good and bad that they produced.“ 


I believe I may ſafely venture to ſay, that there is 
no Profeſſion in Life, where ſuch Retpect is paid to 
Excellence as in the Profethon of the Law; it is 
even to a Degree of Adoration, and eſpecially when 
It is attended with an equal Degree of Candour, 
Truth. and Honeſty : And, as a Proof of what I fay, 
I have even in my ſmall Experience often ſeen ſome 
Perſons poſſeſſed of thefe Advantages, who have been 
Courted by Men to become their Advocates by ſuch 
prodigious Sums, as deſerved the Name of Bribes 
much rather than of Fees, and who at the Time 
of receiving them have not ſhewn the leaſt Counte- 
nance of Thanks, but have even ſpurned at the 
Giver. 


Theſe moſt engaging, nay, theſe moſt bewitching 
Encouragements, have made me wonder that there are 
not many of this Profeſſion more eminent than there. 
are, or that ſo many as are daily ſeen in the Halls 
of the Courts, can bear to follow this Profeſſion, un- 
ti] they are grown quite grey in the Service, without 
having ever earned wherewithal to pay even the 
Rents of their Chambers ; for of all the Profeſſions 
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in life, the want of Buſineſs in this, after any length 
of Attendance, is nineteen times in twenty an in— 
fallible Sign of want of Eminence : And one Ad- 


vantage the Gentlemen of this Proſeſſion, and the 


Profeſſors of Phyſick have above all others, is, that, 
let the Degeneracy or Corruption of the Times be 
what they will, whilſt the Security of Health, and 
Property is an Object of the Attention of Indi- 
viduals, the ableſt, and moſt eminent Lawyers and 
Phyſicians will ever be at the head of their Pro- 


feſſions. 


And yet, (but that a ſingle Inſtance never can 
deſtroy a general Rule, or an univerſal Obſervation) 


I could overturn the whole of my own Argument 


in the Inſtancing of one Gentleman of this Proſeſſion, 
whoſe Knowledge in it is as conſummate as his Vir— 
tue and who is poſſeſſed of every Virtue under 


Heaven; and yet he has followed this Profeſſion with 


unwearied Application and Attendance for a Courſe 
of many Years, without getting (I may venture to ſay) 
the twentieth Part of what his Merit deſerved. He 
alſo for as many Years hath filled a Seat in Parha- 
ment, where, if, any have equalled, I believe it will 
be allowed me by all to whom he is known, that 
few have excelled him in the Knowledge of the Law, 
and Conſtitution of his Country, and in the ſtricteſt 
Honour, Truth, and honeſty of Heart, and yet has 
never had either any Employment given him or any 
Place of Truſt or Honour in the State. I] ich to 
name him, though I think I need not, and ſear it 
would offend his well known Modeſty too much.* 


That any Member of fo exalted a Profeſſion as 
this, ſhall, for a Guinea, proſtitute both Truth and 


* Thomas Lehunte, Eſq; 
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Honeſty, and endeavour to make that appear to be 
Right, or Law, which he at the ſame Time knows 
to be entirely otherwiſe, or to impoſe upon the weak- 
nets of a Judge, or miſlead a Jury, to the prejudice 
of the Property of perhaps ſome honeſt Man, and the 
total Ruin and Beggary of him and his Family, are 
Matters ſcarcely to be conceived ; and yet that ſuch 
Things have happened, is known to every Perſon that 
has attended the Courts : But how a Man who has 
behaved thus, can afterwards go home and ſleep, 
muſt be Matter of very great aſtoniſhment to every 
honeſt Man. 


Then, to be preſent at the Examination of a 
Witneſs by ſome of the Smarts of the Profeſſion here; 
you ſhall tee a poor unfortunate Man, who is ſum- 
moned to attend and give his Teſtimony, and who 
was perhaps never in the preſence of a Court be- 
fore, with three or four of theſe attacking him at 
once, in as bad a Condition as a Bear or Bull at a 
Stake, a thouſand little Schemes and Artifices uſed 
to torment and torture him, and to perplex, con- 
tound, and overturn the whole Memory and all the 

/nderſtanding he has, thereby to lead him into In- 
conſiſtencies and Contradictions ; Words put into 
h's Mouth or faid for him that never entered into his 
Thoughts, as thus, “and fo, Sir, you ſay” and ſuch 
like; and the whole wreſted by all the Art of little 
Cunning, Chicanery and Sophiſtry, to the Prejudice, 
and in open defiance of all Juſtice, Truth, and Right: 
It is much to be wiſhed that in ſuch Caſes it were 
better known than it is, that Lawyers have no right to 
put the Queſtions to the Witneſſes, that they only 
have a right to Propoſe them to the Court, and the 
Court to put them to the Witneſſes. 


If 
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If therefore this Study of polite Litcrature, re- 
commended by Lord Bolinbrote was attended to 
more than it is, nothing would be then more diffi- 
cult than to get a Gentleman of the Profeilion to 
undertake the Defence of a Cauſe which he knew 
could not be defended, or to endeavour to mitlcad a 
Witneſs, or deceive a Court and a Jury, * 5 oats 
falſe Reaſoning and Miſrepreſentation of Facts; 
to take an exorbitant Fee from a wretched Chem 
and keep it, though he never do him the leaſt Service 
for it ; for he would then know that ſuch Things are 
beneath the Dignity of a Man, and inconſiſtent with 
Virtue, the higheſt Perfection of human Nature; 
but above all, that it is an Offence to that Almighty 
Being, who 1s the Fountain of all Fen, | and knows 
the very Thoughts of our Hearts. 


Now, I would by no Means be underſtood to have 
intended any Thing in this, as a Reflection on At- 
tornies in general ; for I know there are many Men 
of as much Worth and Honour, m this, as in any 
other Profeſſion, or among any other Set of Men 
whatſoever ; and the Profeſſion itſelf is far from hav- 
ing any Vice in it as a Profeſſion: I am ſorry, | cannot 
but ſay, there are ſome evil Members in it; but, ! 
believe, every one muſt allow, that, conſidering their 
Number, and the many Temptations * they are 
ever ſubject to, they are-extremely few ; and it is 
very unjuſt, and moſt ſevere, to throw an abiolute 
Contempt and Odium upon a hole Profeilion, be- 
cauſe there are a few evil Individials among its 
many Members: Were tnis to be the Cale with the 


There is one Temptation among others which is a Rock on 
which Numbers have ſplit, and that is that their Receipt will be 
2 Diſcharge for any Sum for which they ſue. This has been 


the ruin of many an Attorney, and of many a Suitor. 
other 
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other Profeſſions in Society, I know not any would 
eſcape, but let their Crimes be as bad, as any Thing 
an Attorney can be guitty of, yet they are too often 
paſſed over or buried in Oblivion, whereas, if a poor 
unhappy Attorney, among the many Temptations he 
is ſurrounded with, makes but one falſe Step, though 
perhaps drove to it by the deepeſt Poverty, he is 
brought in Triumph to the Bar of the Court, and if 
the Fact be proved on him, his Gown is pulled over 
his Head, and like the meaneſt of Vagabonds, he 
is caſt over the Bar, with his Offence wrote in large 
capital Letters on his wretched Back ; by which Pu- 
niſhment he is fo ſtigmatized, that although he 
ſhould afterwards become the beſt of Men, yet this 
Mark of Infamy will ſtick to him tor ever. 


Then he is at all Times, ſubje& to the Caprice 
and Humour of a Judge, who, ſhould he happen to 
be peeviſh, may, without the leaſt Reaſon, with one 
Blaſt of his Breath, for ever ruin him in his Buſi- 
neſs; for, even the Character of a Woman is not 
more delicate or tender than that of an Attorney ; 
the leaſt falle Step, entirely and irretrievably for ever 
dumns the Fame of them both: Julius Cæſar uſed to ſay, 
that it was not ſufficient for a Woman to be virtuous, 
but ſhe muſt even avoid all Cauſes of Suſpicion; 
ſuch is alſo the Attorney's Caſe ; and yet it has hap- 


pened, that, perhaps, for ſome little Slip or Neglect, 


which the beſt might have been guilty of, he ſhall be 
treated with ſuch Language, in an open full Court, 
that he had much better have been dead, than ta 
have ſtood the Shock of it: And although we are 
now bleſſed with a Set of Judges of Learning, In- 
tegrity, Politeneſs, and Humanity, yet that there 
have been Judges, who have not been fo eminently 


poſſeſſed 
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poſſeſſed of theſe Qualifications, ſeveral Perſons, 
now living, to their Coſt can teſtify. 


Ibo fleals my Purſe, fleals Traſh, lis ſomething 


nothing ; | 
Twas mine, lis his, and has been Slave to Thouſands. 
But he that filches from me my good Name, 
Robs me of that, which not enriches him, 
And makes me poor indeed. 
SHAKESPEAR'S Othello, 


T think there is not in the Creation, a more glori- 
ous heavenly Sight, than an upright, patient, know- 
ing Judge, ſitting in Judgment: If ever Man had 
the Likeneſs of his Creator, it muſt he in that Situ— 
ation. I therefore recommend it to every Judge, 
that whilſt he continues in the Station, he does at 
leaſt once a Month, read over moſt carefully, the 
Preface to Lord Chief Juſtice Hales's Pleas of the 


Crown: It cannot be too often read. 


The People of England, have one great Advan- 
tage in regard their Judges, they are there ſeldom 
taken from the Bar, and placed on the Bench on 
account of their Intereſt or Abilities in the Houſe of 
Commons. The Gentlemen of this Profeſſion in 
England, are but of ſmall Conſideration in the Houſe, 
when compared to the Country Gentlemen, who ex- 
cel them far, not only in the Knowledge of the 
Conſtitution, but in Oratory alſo. Here, ſew others 
but the Lawyers ſpeak in the Houſe. Now, ſhould 


1t ever come to paſs in this Kingdom (which God 


forbid) that Judges ſhould be made for no other 
Reaſon, but to take them off (as it is uſually term- 
ed) in what a wretched Condition ſhould we be as 
to every Thing in Lite that is dear to us, our Lives, 
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our Liberties, and Properties? It is enough to make 
one ſhudder to think of it. Therefore, it 1s to be 
wiſhed, we may never want at leaſt, one Znohſhman, 
knowing in his Profeſſion, and honeſt withal, a 
Judge on every Bench. Add to this, that they may 
be ſuppoſed to be free from Connections here, in 
which we ſhould have the Advantage of the People 
of England, for to have Connections, and be quite 
unbiatled, is as much as Man can do. 


But to return: When an Attorney 1s found guilty 
of any evil Act, it 1s fit he ſhould be puniſhed, and 
in an exemplary Manner; but then it ſhould firſt be 
fully proved againſt him : However, I believe there 
is no erion who will not allow, that it is far better to 
prevent Mitchieti, when it can be done, than to have 
Occaſion to puniſh the Offenders ; beſides, Attornies, 
and eſpecially the evil Members of the Profeſſion, 
are in the general, exceſſively poor, and no adequate 
Remedy to be had where Life or Property 1s betrayed 
by them, or by their Corruption loft. 


I have not here ſet forth even the one Half of the 
Diſadvantages, Hardſhips, and Severities a poor 
Attorney labours under: If by his Care, Induſtry, 
and Zeal for his Client, he ſucceeds in the Cauſe, 
it often happens that the oppoſite Party, not only be- 
comes his bitter Enemy, but endeavours all in his Pow- 


er, to calumniate him, and traduce his Character, 


and it ſometimes happens, that the very Client he has 
ſo well ſerved, ſhall never pay him Six-pence of his 
Bill; or if he does, it is grudgingly, and of Neceſſi- 
ty. And if he miſcarries, though, perhaps, in no 
Sort to be blamed (for both Parties cannot have the 
Right) he is often not only not paid, but perhaps 
treated with Indignation, and Reproach ; and yet no 
Man 
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Man earns a fordid Livelyhood fo hardly; for his 
Fees are the ſame now, they were ſome hundred 
Years ago, when a Penny would have purchaſed near 
as much of Life's Neceſſaries, as Six-pence will now. 
In a common Law Suit, he has but 25. 6d. Term 
Fee; and, for this, he is under an indiſpenſible Ne- 
ceſſity of attending the Court and Offices every Day, 
whilſt the Term laſts, and to run of many Errands 


and Meſſages to Lawyers and others, too tedious to 


enumerate; in ſhort, by the common Fees he has 
not Porter's Hire, nay, not half a Farthing for each 


Errand and Journey he is unavoidably compelled to 


take; he has alſo but 25 64. for attending a Motion, 
or a Law Argument, which may be ſeveral Days in 
Readineſs before they are called on, during which 
Time, he is to attend the Court conſtantly the whole 
Morning; he is allowed but one Shilling in the gene- 
ral, for drawing an Affidavit, and the taxed Fee up- 
on iſſuing a Writ, is but 25. 64. out of which he is 
to pay 64. for ſigning it, and 64. for ſealing it, and 
this at different Offices, where he may attend ſeveral 
Times, before he meets the proper Officers, as they 
are not, in the public Offices, obliged to certain 
Hours of Attendance ; fo that for all this, and for 
engroſſing the Writ, and for the Ute of his Name, 
and Profeſſion, he has 15s. 64, Profit. And of all 
theſe ſorry Articles, he muſt make Entries in his 
Books, and from thence draw them up afterwards 
into Bills of Coſt, then copy them for his Clients, 
and often afterwards be obliged to attend the taxing 
of them, Times innumerable, all which, with the 
many Letters he is under a Neceſſity of writing, 
the three Poſt Days in every Week (and for which, 


in this Kingdom he is not allowed to charge any 
Thing) I will anſwer for it, do at the leaſt take np 


one Third of his Time. 


For 
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For theſe Reaſons it is, that Attornies undertake 
many more Suits than they are able to go through, 
for Ido inſiſt upon it, that three or four Chancery 
Suits of Conſequence, in Proſecution at the ſame 
Time, and carried on with Spirit, are as much, if 
not more, than any Attorney or Agent can properly 
conduct; and yet perhaps ſome have forty to manage; 
but what can they do? If they were to refuſe any, 
they may, when thoſe they have on Hands (by which 
they only get a beggarly Subſiſtence) are finiſhed, 
want Bread: And I believe there are but very few 
who could endure to labour hard and ſtarve. | 


Then, in the generality of Employments, the 
Care and Anxiety of Buſineſs ceaſes with the Buſi- 
neſs, and the Buſineſs with the Day; nay, in ma- 
ny of them, the whole is over long before the Eve- 
ning comes on; whereas an Attorney of any conſi- 
derable Buſineſs, cannot call ' a Minute his own, 
or inſure himſelf a Moment's certain Eaſe and Reſt, 
either Morning, Noon, or Night, and if at length 
he is obliged to commence a Suit to recover, not on- 
ly the Money due to him from his Labour and Pains, - 
(which are much greater than thoſe of a Galley Slave 
chained to an Oar) but alſo the Money he has expend- 
ed in Fees to Council, and to Offices (the Intereft of 
which, have often in common Law Suit amounted to 
almoſt as much, as his ſorry Fees have amounted to) 
by a late Act of Parliament, he is to give his Client a 
Month's Notice, to remove himſelf with his Effects, and 
is to go through ſo many tedious ſtrange Forms, and 
to encounter ſo many other, almoſt inſuperable Difficul- 
ties (ſome of which are mentioned in the Heads of a Bill, 
for the Amendment of the Law in this Particular, which 
are ſet down at the End of this Preface, and are hum- 
bly ſubmitted to the Conſideration of the Legiſlature,) 
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that he had better give up his whole Demand, than 
go through the Half of them. And then, he is the 


only Member in Society, the Price of whoſe Labour 
has not been encreaſed from the Change of Times, 


andithe great Decreaſe in the Value of Money. 


It is now upwards of twenty Years ſince I became 
a Member of this Profeſſion, and I can with Safety 
fay, that have not in that Time known, or heard of 
three Men, who hy the Profits of the Profeſſion on- 
ly, have made, what a Man may call a reaſonable 
Fortune: It is true, ſeveral Attornies have made For- 
tunes, but it muſt have been by other Means, never 


by the bare Fees an Attorney is entitled to; for I defy 
any Man to earn at his Buſineſs only, and let his Bills 


of Coſt be taxed, upon an Average, taking one 
Day with another, and let him work from Morning 
till Night, above goo . a Year, and I have allowed 
moſt largely; and I believe, every Attorney in the 
Courts, would compound (as they are now treated) 
if they received two Thirds of what they earn in the 


Fear: And as for Acts of Generoſity from Clients, 


the Age we live in, is arrived to ſuch a Pitch of 
Luxury, and Extravigance, that very few leave it 
in their Power, to be either generous or grateful, 
it is very well if the can be honeſt. 


I remember I brought in ſome Bills of Coſt to a 
Nobleman in London, for whom I have the Honour 
to concerned as Attorney and Agent in this King- 
dom; they were for ſeveral Ejectments ] had brought 
for Non-payment of Rent on his firſt coming into the 
Poſſeſſion of his Eſtate here; he kept them for ſome 
ſhort time before he paid me, and when he did, he gave 
over and above my demand a very genteel Preſent, 


and told me, he had ſhewn my Bills of Coſt to his 


Attor- 
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Attorney in London, who ſaid, Ireland muſt be a very 
cheap Place if I had Salt to my Pottage from what 
Profits I had on 'theſe ſeveral Ejectments, which, 
in the general, are as beneficial to an Attorney as 
any Buſineſs at the Common Law. And I really do 
not recollect to have Experienced two Inſtances more 
of ſuch Generoſity ever ſince I have drudged at this 
flaviſh Profeſſion, and I believe it is well known I 
have had no {mall ſhare of Buſineſs in it. 


If an Attorney was qualified, as he ought to be, 
he ſhould be a Man of unblemiſhed Character, and 
of credible Parents, he ſhould at leaſt, have a 
complete Shool-Education ; he ſhould be tolerably 

well read in the Laws of his Country of every 

Kind; he ſhould have an Income at leaſt, ſufficient 
to ſupport him until he comes into Buſineſs ; he 
ſhould be verſed in ſome Branches of the Mathema- 
ticks, and eſpecially in Geometry, as ſeveral Queſ- 
tions do frequently ariſe about the Mears and Bounds 
of Lands, in which a Knowledge in Surveying _ 
be materially uſeful, he ſhould be a perfect Maſter 
of Figures and Book-keeping, as moſt of the Suits in 
the Court of Equity, are upon Matters of Account : 
And I will venture to inſiſt, that, for many Reaſons, 
no Man is fo fit to be a Receiver to an Eſtate as 
a Man who is acquainted with the Laws; for if he 
be an honeft and a ſkilful Man, he will preſerve his 
Landlord from many frivolous Suits ; beſides, he is 
an Awe to the Tenants, who will conſider that their 
Litigiouſneſs muſt, at all Events, be their Loſs, and 
his certain Profit; and I have myſelf heard many 
Tenants openly confeſs it: Were Attornies to be 
thus qualified, and their faithful Services and ex- 
treme Labour properly conſidered, and with 
Honeſty and Gratitude rewarded, it would ſoon 

| b 3 bring 
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bring the Profeſſion to ſuch a State of Credit and 
Eſteem as to be an Ornament, inſtead of a Reproach 
to its Profeſſors, and fo far from being a Scourge 
(as Wits have termed it) be a Blefling to the reſt 
of Mankind. D 11.36 - | 


Upon the whole, I moſt ſincerely wiſh that ſome- 
thing may be done, to reſtore this Profeſſion to that 
Credit, to which it is ſo juſtly entitled, to make it, 
as it was undoubtedly at firſt intended, and as it 
ought to be a real Uſe and Benefit to the reſt of Man- 
kind, and to reward its Profeſſors in a reatonable 
48 Way, for their Honeſty, and their extreme Induſtry, 
14 and Labour, the laſt of which is not to be equalled 
Bt in any other Buſineſs or Profeſſion, in the whole 
1 Community. And to effect this excellent Work, 
# the Society of the King's Inns have a great deal in 
ng their Power, as have the ſeveral Judges in their re- 
ſpective Courts; as may appear by an Act of Pailia- 

10 ment I have hereafter inſerted. The ſeveral ſubor- 
1 4 dinate Members of the ſeveral Courts, I mean the 
os Officers and Attornies may be allo greatly inſtrumen- 
tal, and a conſiderable Aſſiſtance to their Judges, on 
this Occaſion, as alſo, in Matters relative to the 
Practice and Execution of the Law, by repreſenting 
and remonſtrating to them ſuch Things, as by a 
bi 4 long Courſe of Experience have appeared to them, 
| and have proved to be of real Miſchief and Incon- 
; venience to the Suitor and the Subject. And for this 
| Purpoſe, to have Meetings on the Day after every 
U Term, at the chief Office of each of the Courts. 
1 And as for ſuch Grievances, as the Parliament only 
. can redreſs, there can be no Doubt but theſe would 
ut be ſpeedily taken into their Conſideration, if repre- 
0 ſented to them, by ſo learned and ſo conſiderable a 
ty Body, as the Society of the King's [nns, 4 
Ti y 
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- By the Stat. 4 Hen. 4. ch. 18. All Attornies ſhall 
be examined by tlie Juſtices, and by their Diſcretion 
put into the Roll; thoſe that are by them approved 
of, ſhall ſwear truly to ſerve in their Offices, and to 
make no Suit in a foreign County. An inſufficient 
Attorney, ſhall be put out by the like Diſcretion 
of the Juſtices, and their Maſters and Clients 
ſhall have Notice thereof, leſt they be prejudiced 
thereby. As any die, or ceaſe, the Juſtices 
ſhall appoint others, being virtuous, learned, 
and ſworn, as aforeſaid. If any Attorney be found 
notoriouſly in Fault, he ſhall forſwear the Court, 
and never be admitted into any other Court. The 
Treaſurer and Barons of the Exchequer, ſhall purſue 
the like Courſe at their Diſcretion, | 


Now, by this Act, the Power of the Judges is ex- 
tremely extenſive, as to the Admiſſion and Regulati- 
on of Attornies, and alſo as to their Qualifications, 
as well in Regard to their Abilities, as their moral 
Character. It alſo ſeems, by this Act, to be in the 
Power of the Judge, to reſtrain the Number of At- 
tornies: Could this be but effected, it would be a 
conſiderable real Benefit to the whole Community, 


By Stat. 3 Ed. 4. ch. 2. All Clerks and Attornies 
in every of the King's Courts, ſhall take but 129. 
or under, for their Fees, in every Plea by Writ: or 
Bill ; and for the Copy of every original Writ, only 
44. or under, and for the Copy of other Bills and 
Records, by the Diſcretion of the Judges, where 
the Matter depends. 


If any Clerk, Attorney, Keeper of Writs or Re- 
cords aforeſaid, take more, or refuſe to be Attorney 
(if not retained on the contrary Part) or refuſe the 
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Copy of an original Writ, Bill, or Record, as a- 
foreſaid, then to forfeit to the Party grieved, one 
Hundred —_— for every Time he offends there- 


in, and to be forejudged the Court in which they 
are, HIEGD (013% +: | of brett 
| * FE ices i r 10314 

This laſt is the only Statute Law, or other Law 
that I can find, relative to the Fees of an Attorney; 


and this Statute was made almoſt three Hundred 


Years ago, and notwithſtanding: the Change of 
Times, the Encreaſe of Trade, the Decreaſe in the 
Value of Money, and the high Prices which Provitt- 
ons bear, and all other Neceſſaries of Life of every 
Kind, yet theſe poor ſorry Fees do ſtill remain the 
ſame (which is not the Caſe in any other Buſineſs in 
Society) and (as I have before ſaid) are frequently 
not paid, or paid with Reluctance, too often with 
the greateſt unprovoked Diſpleaſure, and yet, until 
Mankind ſhall think fit to be better than they are, 
there muſt be Laws, and if fo, there muſt be Judg- 
es, Counſellors, Attornies, and Bailiffs, and wick 
out them, there would be no living. 


As I have now ſaid every Thing I can think of, 
relative to the regulating and reſtoring to Credit the 
Profeſſion of an Attorney; I ſhall beg Leave to Treſpaſs 
yet a little further on the Patience of my Readers, in 
pointing out ſuch as have occurred to me, of the 
many grievous A buſes, Errors, and Defects, which 
from Time to Time, have crept into the Practice 
and Execution of our Laws, and which are now 
grown to ſuch a prodigious Height, and eſpecially in 
the inſufferable Delays, and the heavy Expence 
which attends the Proſecution and Purſuit of Juſtice, 
that unleſs the Matter in Queſtion, be ſomething ve- 
ry conſiderable, it would be far more prudent for a 
OP Perſon, 
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Perſon, even to forego his Right; than aſſert or de- 


fend it, in any Court of either Law or Equity. . | -- 


. * 


From hence Occaſion has been taken, to cenſure and! 
condemn the Laws, in themſelves, the wiſeſt and the 
beſt that ever were framed, for the Benefit and Advan- 
tage of a Community. It is not in the Power of human 
Wiſdom, to contrive an Inſtitution, on which the In- 
vention of wicked Men, may not graft. evil if they 
will, And how can we expect it ſnould be otherwiſe: 
with any Laws that Man can frame; and that they 
ſhall not be miſconſtrued and abuſed, when even the; 
divine Laws themſelves, , dictated. by the very Spirit 
of God, the Source and Fountain of all Wiſdom 
have not eſcaped; But whenever. theſe Grievances, 
are manifeſt, it is the Duty of the Legiſlative Pow-. 
er of every Society, to do every Thing that can poſſi- 
BY be done, to redreſs, and prevent them for the 

uture. 


The Laws of Fines and Recoveries for the dock- 
ing of Intails, the Prevention of Perpetuities, and 
the Circulatign, of Property, were | wiſe Contri- 
vances for 1 Promotion of Induſtry and Trade; 
but in the Proceedings therein, there are ſo many 
ſtrange and expenſive Forms and Ceremonies foun 
ed all in Fiction, that it is an amazing Thing, that 
for ſo many Ages they have been ſuffered to exiſt. 


It would ſcarce gain Credit, were it to be told in 
any other Country, that in fo wiſe a Nation as Eng- 
land is, the common, nay, the principal Aſſurance 
of their Lands is tranſacted by a Parcet of Fictions, 
and by bringing the Proprietor of the Eftate to the 
Bar of the Court, and placing him as a Mute in the 
midſt of three Barriſters at Law, who, the better to 

"22> com- 
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compleat the Scene, are denominated Counters, and 


are to gabble round him a Heap of Nonſenſe, only 


fit for Hottentvts, quite unintelligible to the very 


Perſons who utter it, and to every one who hears 


nf 
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; Suppoſe a Deed was to be executed by the Tenant 
in Tail in 

the Fee of the Eſtate to be from that Time veſted in 
him, and this to be ſubſtituted by the Legiſlature, 
in the Place of the preſent intricate Method of cut- 
ting off Intails, with a Proviſo that no ſuch Deed 
ſhall en, in Evidence, until all Fees payable at 
preſent 


of the ſame, and a Certificate thereof to be indorſed 


on the Deed, and atteſted by the Officer for that 


Purpoſe, 


But of all the Grievances in the Abuſe of our 


Laws, there is not one in any Degree equal to the 


Writ of Error. The determining of our Property by 


the Verdict of twelve Men, all of our own Rank 
and Station in Society, is reckoned one of the 
greateſt Bulwarks of that glorious Liberty, which 
we, above all other Nations, boaſt to enjoy; and 
yet after a fair Creditor has gone through all the 


Ceremonies and Forms of perhaps a tedious Suit, 


and has been at great Expence and Trouble in 
proving his Demand, for which at length he has ob- 


tained a Judgment ; if his Adverſary 1s ſtill inclined 


to haraſs him more, and to prevent his having the 
Benefit of this Judgment, he is only to bring this 
Writ of Error, and if his Lawyer or Attorney, or 
even the Officer of the Court, have happened to 
commit ſome trifling Miſtake in any of the Proceed 

ings 


Poſſeſſion, and duly regiſtered, declaring 


o the Crown, are ſatisfied and paid into 
ſome proper Officer, to be appointed for the receiving 
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ings (for nothing of the Merits of the Cauſe, is ever 
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in the leaſt in Queſtion) ſuch as by Writing, /ball re- 
cover, inſtead of do recover, (for this I remember a 
Matter long conteſted on a Writ of Error) why, 
the Judgment is hung up for Years, the fair Credi- 
tor, all this Time kept out of his juſt Demand, fair- 
ly recovered, and if the Errors aſſigned ſhall be al- 
lowed, the Judgment is reverſed, and he is again ſet 
to Sea, with the Loſs of perhaps double his De- 
mand, in the Expence he has been put to. And if 
the Judgment is affirmed, and Coſts awarded him, 
perhaps this Coſt, notwithſtanding the Statute, 
9 Vill. 3. ch. 35. may not be one Half of what he 
> really has expended on this terrible Proceeding, and 
the other loſt Half, may be double the Value of the 
= Debt he ſued for. But what is ſtill more grievous, this 
= Writ of Error may be brought at any Time within 
twenty Years after the Judgment, when perhaps a 
Man's Witneſſes are rotten in their Graves; and if 
there be any Incapacities in the Caſe, it may be, that 
= they ſhall be brought in thirty or forty Years after 
the Judgment; for by the Statute 6 Geo. 1. ch. 6. 
for reſtraining the Time for bringing Writs of 
Error, notwithſtanding the twenty Years are expir- 
= ed, yet, the Perſon under any of the Incapacities 
mentioned in that Statute, is to have five Years after 


XZ it is removed, to bring his Writ of Error. And, 


% 


altho' it be true, that the Statutes of Jeofails have in 


= a great Meaſure, remedied the Evils attending 
the Frequency of Writs of Error, by helping 
in many Caſes the Errors and Defects, by miſplead- 


3 ing in Records, Proceſs, Miſpriſion of Clerks, c. 


yet it is as certain, that Writs of Error, may ſtill be 
brought for Matters not aided by thoſe Statutes, as 
trivial as any that are expreſſed in them, for Inſtance, 
> the Caſe I have before mentioned. 


However 


rack. 


However it gives me Pleaſure, not to be expref* 
fed, and it is much for the Honour of the Law, 
that the Doctrine of ſpecial Pleading, with all its hor- 
rid Heap of barbarous Jargon, has almoſt made its 
Exit, and that our Courts of Juftice do Diſcounte- 
nance, as much as poſſible; the expenſive 
terrible Delays, which frivolous and vexatious De- 


murrers, and. dilatory Pleas produce, no Way rela- 


tive to the real Merits of the Cauſe, and founded on- 


ly in Injuſtice, Miſchief, and Oppreſſion. It is alſo 


much to be wiſhed, that ſome Method was contrived 
effectually to prevent thoſe unwarrantable Motions, 
which ſometimes happen among the few contentious 
Attornies of the Court, about little Errors, Neglects, or 
Slips in Matters of Form, and in Points of Practice, 
by which, the unhappy Clients are put to a conſiderable 
Expence, (for the Coſt always falls on them) and 
their Suits unreaſonably delayed by theſe Brangles 
and Diſputes, than which nothing is more foreign 
to the real Merits of the Cauſe, and the Attor- 
nies only profited. Now, if whenever this hap- 
pens, the Court would not only cenſure the Attor- 
ney, in whom this litigious, terrible Spirit appears, 
but compel him to lodge in Court forthwith, out of 
his own Pocket, fuch a Sum as would anſwer all 
the Coſt, expended by the oppoſite Party, to be 
made appear by Affidavit, and at the ſame Time, to 
order him at his Peril, not to charge his Client with 
any of the Coſts on either Side, this would put a 
ſpeedy Stop to it; and would in a great Meature, 
prevent the little forry Advantages or Snaps (as they 
are termed) which ſome of the Practitioners of the 
Courts, too often take of each other, in the Prac- 
tice, in Points of Time, and Form. In the Court 
of Chancery, no one Step can be taken againſt the 
oppoſite Party, but upon full Notice given, which 

makes 
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| 5 Sale of Lands, ſurely it is well worth the legiſlative 
© Power, to conſider of ſome Means for afliſting them, 
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akes the conducting of the Buſineſs there, extreme - 


I ſatisfactory, and to ſay the Truth, many of the 
Gentlemen Practitioners in the other Courts, do, in 


all Caſes, purſue this Method, though by the preſent 


Rules, they are in many Caſes not obliged to do 
it. | 


It is alſo much to be wiſhed, that in. all Caſes, 


2B where ſeveral Acts of Parliament are in Being, re- 
lating to the ſame Subject, that they were reduced 


into one Law, for they are already grown ſo nu- 
merous, and fo extremely voluminous, that a Man 


* 


Z would require a hundred Heads to retain but one 


+ 
Wo 
* 


585 


* 


. 
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= Half. of them. 
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< 
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And then, as to our Decrees in Equity for the 


and remedying the many Inconveniencies, and De- 
fects of Juſtice, which ſo frequently happen from 
Plaintiffs, or Purchaſers, not having the legal Eſtate 
in them, by the Defendant or others refuſing, 
or being incapacitated, to join in the Deeds 
of Conveyance, or otherwiſe; ſo that it may, 
and has often happened, that a Perſon who has an 
Incumbrance upon an Eſtate, after a tedious and ex- 
penſive Suit, ſhall be in no better a Condition than 
when he firſt began it. 


By a Statute made in the 8th Year of his pre- 


: 2 ſent Majeſty's Reign, on any Ejectment, Diſtreſs, 


or Action for Rent, if the Tenant files a Bill for an 
Injunction, it ſhall not iſſue for Want of an Anſwer, 
unleis the Plaintiff ſhall verify by Affidavit, the 
material Allegations of his Bill. This is a good 


Law, and I ſee no Reaſon why ſuch an Affidavit 
| ſhould 


— —— — 
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ſhould not be in all Cafes where Bills are filed 
to ſtop Proceedings at Law, as five in ſix in of them 
are calculated merely for Vexation and Delay; 
beſides, the ſalutary Intentions of a Court of Equi. 
ty are too often, on this Occaſion, moſt abominably 
abuſed, in ſcreening and protecting the Perſons and 
Effects of diſhoneſt knaviſh Debtors ; and the honeſt 
fair Creditor, by this iniquitous Abuſe of the beſt De- 


ſign, is kept out of his lawful juſt Demand, very often | 


à conſiderable Time, and ſometimes, perhaps, for 
ever; and, that this is moſt true, every Day's Ex. 
perience evinces. | 


In all Cauſes in the Court of Exchequer, when 
Witneſſes are examined in the City of Dublin, they 
are examined by the Clerks to the Barons, and the 
Depofitions, taken upon theſe Examinations, are 
kept by theſe Clerks in their private Houſes. Now, 
it is well known, that, in many Caſes, it is of the 
utmoſt Conſequence to have theſe Depoſitions pre- 
ſerved with the greateſt Safety, and that often a 
Perſon's whole Property ſhall! depend upon them; 
and for this Purpoſe, they may be required even 
twenty Years after they have been taken. And yet, 
it is as well known, that heretofore there has been 
the greateſt Negligence committed in preſerving 
them; and upon the Deaths and Removals of theſe 
Examinators, they have, many of them, fallen into 
the Hands of Executors or others, who have not 
known their Uſe, and ſo have been deftroyed and 
loſt for ever. I believe two or three Fatalities of 
this Kind happened very lately; beſides the Title 
Deeds of the Suitors are often lodged in their Hanas, 
to be exhibited to Witneſſes. In the Court of Chan- 
cery, they are preſerved with the greateſt Care, in a 
public Office, appointed for that Purpoſe. | 
Then, 
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Then, as to the Qualifications of theſe Officers, 
both as to their Credit and Abilities, there is not 


o + 
Be. 


any Thing, in the Buſineſs of the Courts, more 
worthy the Conſideration of the Legiſlature, as in 
many Caſes the Event of aCauſe depends entirely upon 
the Depoſitions of the Witneſſes. According to the 
antient Courſe of the Civil Law, the Examination of 
= Witneſſes was thought of ſuch Conſequence, that 
one of the Judges of the Court, himſelf examined, 


; Zand formed the Interrogatories out of the Libellus 
Zarticulatus, as he pleaſed. And no doubt, in our 


Cbancery Proceedings, the Witneſſes were formerly 
examined by the Maſters, who fat in Court to inform 


the Chancellor of their Credibility, till Cauſes fo far 
= multiplied, and the Maſters became ſo much em- 


* ployed in other Affairs, that they left the Examina- 


tion of Witneſſes to their Clerks, as the Barons of 


the Exchequer did to theirs, who from thence got the 
Name of Examinators, and from thence-forward the 


* 


judge did not, but the Council for the Party, whoſe 


Witneſſes were examined, framed the Interrogatories 


q upon which the Clerks examined. Now, ſhould 
not ſuch a Profit, be annexed to this Office of Exa- 
minator, as would make it worth the Acceptance, 
of Men of Credit and Abilities, and ſufficient to e- 
= nable them to live independant of any other Buſi- 
= neſs? And to induce them to execute the Office 
_= themſelves, and not to act by Deputies ; and they 
= themſelves ſhould be impowered to ſwear the Witneſſes, 
ds it would be a Means of expediting Buſineſs great- 


: ly, for, I am fatisfied. and it is well known to be 


**Z Truth, that the unreaſonable Delays, ſo juſtly com- 
Z plained of in Chancery Suits, are often owing in a 
great Meaſure, to the Delays which have happened 
in the Examination of Witneſſes. | : 


There 
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There is a Practice in the Law Side of the Excheguer, 


of granting immediate ſudgment on a Scire facias where 
two Nihils are returned, unleſs Time to plead be 
prayed at the very Inſtant that the Motion is made; 
which ſeems very extraordinary; the Scire facias was 
granted originally by Statute, and intended as a No- 
tice or Summons to the Defendant, where a Judg- 


ment had been obtained above a Year, and the 
Plaintiff had neglected to ſue out Execution, that 


the Defendant might have an Opportunity, before 
the Execution iſſued, to ſhew if the Debt had been 
fatisfied. How has he then that Opportunity, if im- 
mediate Judgment be granted upon the Motions on 


the two Nihils, unleſs he is conſtantly to attend the 


Court, and watch the Plaintiff's Motions? For it 


is well known, that, in five Caſes in fix, che Sheriffs 


make this Return of courſe, and without the leaſt 


Inquiry after the Defendant. And then, on the o- 
ther Hand, by the Practice of that Court, the Miſ- 


chief is in as great an Extreme, where a Scire fect is 


returned, as the Defendant has the ſame Time to 
plead to the Scire facias (although the Debt be ab- 
ſolutely aſcertained by the Judgment) as he hath to 


a Declaration, where the Demand may be, and fre- 


quently is, vexatious, and without any Foundation: 
Which ſeems to be againſt all Manner of Reaſon, 
and may, and without Doubt in many Caſes does, 
cauſe a perfect Failure of Juſtice; for, in that Court, 
there are three Rules to plead entered of Courſe up- 
on the Scire facias, as well as upon the Declaration, 
each Rule containing four excluſive ſitting Days in 
Term; ſo that a whole Trinity Term, in which there 
is generally a dies non juridicus, and which precedes a 
very long Vacation, may be conſumed before the 
Plaintiff is entitled to 4 Judgment; and even 
then, the Defendant, if he be fo inclined, may ea- 


— 
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ſily prevent it, by putting in a frivolous Plea, on 
= which the Plain 

Time, the Defendant, if his Fortune be but perſo- 
nal, may make off with all his Effects, and deprive 
the Plaintiff of his juſt Debt, which is a great Miſ- 
= chief to the fair Creditor, who hath obtained a Judg- 
ment againſt the Defendant, for the Debt which 
remains unſatisfied, but through Negligence, or 


cannot join Iſſue, and ſo hang up 
the Matter until the next enſuing Term; in which 


perhaps Indulgence, has not ſued out Execution 


: within the Year, wherefore, by the Courſe of the 
Courts, he muſt bring a Scire facias to revive the 


Judgment. It is therefore to be wiſhed this Incon- 
venience was remedied ; ſuppoſe a Rule ſhould be 
made, that on every Scire facias which iſſues to re- 
vive a Judgment, as well where two Nibils, as where 
a Scire factas is returned, (except it be againft the 
Heir and Ter-tenants) the Plaintiff ſhall have abſolute 
Judgment, unleſs the Defendant ſhall plead in four 
or f1x Days after the Motion for Judgment, (as it is 
in the Court of King's-Bench and Common- Pleas) and 
if the Defendant 1s to plead in Term Time, that 
his Plea ſhall not be received but by Leave of the 
Court, upon Motion, and producing to the Court 
upon ſuch Motion an Affidavit of the Truth of his 
Plea; and that the Debt, and every Part thereof 
hath been paid or otherwiſe ſatisfied to the 
Plaintiff: And that in Vacation Time the Officer of 
the Court, ſhall not receive 'any Plea to ſuch Scire 
jacias, but upon the Defendant's producing ſuch 


Affidavit as aforeſaid. 


And even on all Declarations in the Court of Ex- 
cheguer, and upon Scire facias againſt the Heir and 
Ter tenants, the Time given the Defendant to plead 
is rather too great, and is more by ſevetal Days 

| than 
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than is given either in the King's-Bench or Common- 
| Pleas, and is often attended — the greateſt Incon- 
venience, and extreme Injury to the Plaintiffs; for 
Inſtance, in the Caſe of Ejectments for Non-pay- 
ment of Rent, where, by the unreaſonable Time 
the Defendant has to plead, the Leſſor of the Plain⸗- 
tiff may, and often does, loſe a further Half Vear's 
Rent, and eſpecially, if the Ejectment be for Lands 
in the County or City of Dublin; for if the Defen- 
dant had not ſuch a Length of Time to plead, as by 
the Statute he is obliged to plead the general Iſſue, 
the Plaintiff might have a Trial on the laſt M/ pri- 
us Day in Term, or on the Ni prius Day after the 
Term: Beſides, in that Court, altho' the Rules to 
Plead be run out ſeveral Days before the laſt Day of | 
the Term, yet the Plaintiff ſhall not be at Liberty | 
to move for Judgment upon a Certificate of no Plea, 
until the very laſt Day of the Term: And this, it 
ſeems, is the antient Practice of this Court, for 
which, I never yet could learn any ſenſible Reaſon, 
nor any other Reaſon from any of the Practitioners, 
but that it is, and has been ſo Time out of Mind. 
I thereby humbly ſubmit it, if the Practice in theſe 
ſeveral Caſes ſhould not be altered, and without 
Loſs of Time, as the Expedition of publick Juſtice, 
in a proper Way, is the Advantage of the Suitor 
and the Subject, and a public Utility, and ſhould 
not be either obſtructed or delayed by adhering, 

without Reaſon, to any old or groundleſs Modes or 
Forms of Practice. 


I do not find that it is abſolutely ſettled in any of 
the Courts in this Kingdom, how the Service of 
Proceſs in England is to be aſcertained; which is 
really a Matter of ſome Conſequence. The ſeveral 
Courts of Law at Weſiminſter do (as I am told) re- 
| ceive 


ſhould not pay them the tame C ent i | 
| Reſpect that they pay us. The only Objection I 

have ever. heard to receiving ſuch Affidavits here, 
without the Proof I have be - 
| bear of Forgery, and the Difficulty there may 
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ceive and admit to be read, all Affidavits from this 
E Kingdom, if ſworn before a judge of the ſame 
Court, as does the Court of Chancery there, all Affi- 
davits which are ſworn before a Maſter in Chancery 
here, without any Doubt or Difficulty whatſoever. 
Whereas, here, it is not ſufficient that the Judge 
or Maſter's Name appears to be to the Affidavit; 
but it is often required either that ſome Perſon who 
is acquainted with the Hand-writing of the, Judge, 


or Maſter in England ſhall prove it here, * elſe 


that he ſaw the Judge or Maſter ſign the Affidavit. 
Now, it ſeems very extraordinary to me, that we 


1 


ame Cotnpliment in this 


re- mentioned, is, 


* 


| proving It. : 


1 2911 4. 


2 8 [ "La : . 2) | 1 1 29 1 f 
If the Rules and Practice of the three Law Courts 


were to be carefully examined into, and properly ſet- 


tled by all the Judges on a Meeting for that Pur- 
poſe, and made, to correſpond and agree in all Mat- 
ters, where it could conyeniently be done, and af- 
terwards rot to be varied from; unleſs upon a like 


D 


— 


Conſideration of the Judges, I am inclined to think 


it would be of infinite Service to the Public. And, I 


* 


believe, if the like Method was to be purſued, with 


A 


the Rules and Practice of the two Courts of Equi- 
ty, it would not be amiſs. . 


The Proceedings upon Outlawries in perſonal 
Actions, is another Proceeding in the Law, whoſe 
Abuſe is a Grievance, moſt worthy the Conſider- 

ation of the Legiſlature. After the Defendant has 
been proclaimed upon the Writs of Exigent and 

| | C Procla- 
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Proclamation, a Capias ut lagatum iſſues againſt him 
for his Contempt, in not appearing upon theſe Pro- 


clamations, when perhaps, (and indeed it is ſeldom 


otherwitſe)' theſe Proclamations have been tranſacted 
by a rewarded Sub-ſheriff, in ſo private and ſecret 
a Manner, that it was impoſſible the Defendants 
ſhould'have ever heard of any of them. 


Then, upon this Capias utlagatum, an Enquiry 
is to, be called, as ſecretly and clandeſtinely as the 
Proclamations were made; proper Jurors returned, 
a Bum bailiff, or ſome other Creature of the Sub- 
Sheriff, ſworn to the Eſtate and Poſſeſſion, and that 
upon; his Belief only, and thereupon an Enquiry 


found, and returned into the Common-Pleas, and 


from thence eſtreated into the Exchequer ; ſo that 


the Whole Proceeding is clandeſtine, and generally 


a ſeries of Untruths, ſecret Outlawries, and private 


Enquiries without the leaſt Notice to the Debtors, : 


Purchaſers, or Mortgagees in Poſſefſion.---Whereas, 


in Ejectments, and upon Scire faciass and in al! 


other Cafes, a Man has by Law a Right to have No- 
tice to make his Defence, before he is ſtripped of 
his Eſtate or Poſſeſſion ; but becauſe of the Benefit of 
the King's Prerogative in this Proceſs, it is too fre- 


quently choſen and proſecuted perhaps for very 4 


- 


ſmall Sums, and often leſs, than the very Coſt of it 
. 5 be 
And then upon this Proceeding, the Creditor | 
takes all, and by Elegit, but a Moiety ; by this, he 
gets an actual Poſſeſſion, by Elegit but a legal Poſlel- 
ion, the Cuftodiam being found on a meer Fiction 
of the Law, viz. that the King is concerned. Now, 
ſuppoſe the Legiſlature, ſhould make Executions on 
Judgments reach the whole Eſtate, as they do on 
ZE Cu | 
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Cuftodiams, and Statute Staples; and that the fair 
Creditor ſhonld get an actual Poſſeſſion thereon, 
without the Trouble, Loſs of Time, and Expence 
of an Ejectment to get a ſecond Poſſeſſion of the 
ſame Thing z, or provide, (as in other Caſes) that 
the Tenants ſhould have Notice ; would it not be 
better for the Debtor, Creditor, Mortgagee, and 
Purchaſer, which may include the whole Nation, 
except the Attornies and Officers of the Courts, of 
common Law who iſſue them, and the Sheriffs and 
Sub-ſheriffs who execute them. 


Did our good and gracious King but know even 
Half the Diſtreſſes, Hardſhips, and Grievances, . 
that his Subjects in this Kingdom endure from theſe 
Outlawries, being in his Name and under the Ficti- 
on of his Prerogative, although neither his Majeſty 
nor his Prerogative are any more really concerned 
therein, than one of the Nabobs of the Indies, it 
would grieve his honeſt Heart; that a Landlord 
whoſe Tenant contracts a Debt, for which a Cufto- 
diam has iſſued, cannot bring an Ejectment for Non- 
payment of Rent, without the Leave of the Court 
of Exchequer, upon an Application for that Purpoſe, 
having firſt attended the Attorney General with a 
Fee for his Leave alſo. Then, Mortgagees are of- 
ten ſtript of their Securities, and put to great Ex- 
pence, and laid under many Difficulties to recover 
their Rights, as are allo Jointure and Dower Widows, 
and other Annuitants; and the poor Tenants ha- 
raſſed among them to abſolute Beggary and Rum 
and all this, under the ſame Pretence or Fiction of 
the King's Prerogative, too frequently laid hold of 
by Creditors, whoſe Debts or Demands u of an in- 
ferior Nature, or diſputable, or perhaps not a ſingle 
Six-pence due; ſo that Judgments, the common Se- 

2 curity 
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curity of the Kingdom, are thereby rendered moſt 
precarious and uncertain, and often quite ineffec- 
tual, | 


. 


Another Matter moſt worthy of Conſideration, is, 
the Method of entering Judgments on Bonds, with 
Warrants of Attorney, in the ſeveral Courts of Re- 
cord in Dublin. It is in the Power of any Attorney 
that is a bad Man, to charge any Man's Eſtate with 
any Sum he pleaſes, without any Authority or Pow- 
er for ſo doing, or perhaps on a forged one (in 
which laſt Cafe it may happen, that the Attorney is 
entirely innocent) for when a Cognovit is brought to 
the Judge, he immediately ſigns it as does the Offi- 
cer of the Court receive and file it, without either 
3 of them requiring or deſiring to ſee any Warrant or 
$0 Authority for the Purpoſe, or if they did, it might 


EM (as I before obſerved) be a forged one. The War- 
4 rant of Attorney to acknowledge Satisfaction on 4 
14 Judgment, muſt be authenticated by the Oath ß 


mh one of the Witneſſes who atteſted it, and is to be 
filed in the Office before the Satisfaction ſhall be en- 


ny tered on the Record; and, ſurely there is to the full 8 
lis as much Reaſon, that ſufficient Caution ſhould be uſ- #7 
1 ed in the entering of the Judgment, as in the taking 
Tat of it off. | 


There is alſo another terrible Inconvenience, at- 
El tending. this our common Security, by Judgment 


nh which is in the Proceedings, on reviving them by 
. Scire facias againſt the Heir and Ter-tenants, where 
"17a 4 the Cognizor happens to die. In ſome Caſes, it is 
4 almoſt next to an Impoſſibility for the Creditor to re- 
1 cover his Money, and the larger the Eſtate, the 
i 


greater the Difficulty and Expence will be; for if 
there be five Hundred Tenants, every Tenant, be 
His 
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his _ ever ſo ſmall, muſt be ſummoned by the 


Sheriff; if any one be omitted, it may be pleaded 
by any of the other Tenants that has been ſerved, 
and ſhall abate the Writ. Then every one of theſe 
five Hundred Tenants, may plead ſeparately, and 
if there be any of them who had Freehold Leaſes 
antecedent to the Judgment, they may plead non 
Seizin in the Cognizor, upon which the Creditor 
muſt go to Trial, and if the Fact be fo, the Plea 
will be good; then there may be many other De- 
lays, and Difficulties by the Deaths or Changes of 
any of the Tenants, who have been ſo ſummoned, 
So that it might be better for the Creditor, to fit 
down at firſt with the Loſs of the Debt, than have 
the Trouble he is to go through on this Occaſion, 
beſides the Expence, not one Half of which he can 
ever hope to get. 


By the Act of Parliament, made in the fifth Vear 
of his preſent Majeſty for the Relief of Creditors, 
in Suits with Executors or Adminiſtrators on proſe- 
cuting an Execution, de bonis teſt. to a Devaſtavit, 


tho' the Plaintiff obtains a Verdict, yet there is no 


Coſt given him; and if the Executors, Sc. contro- 
vert the Matter ſtrongly, it may happen that the 
Coſts on this Occaſion, ſhall exceed the original 
Demand. | 


Upon all Judgments in all Actions on the Caſe, 
as the Law now ſtands, no Intereſt is allowed from 
the Time the Judgment 1s obtained therein, nor 
any Poſt-coſts ; and yet the Plaintiff ſeems to be as 
well entitled to Intereſt and Poſt-coſt, upon this as 
upon any Judgment in an Action of Debt. 


6 3 The 
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The Ejectment was given by ſeveral Statutes, 
to remedy the Inconveniencies which happen'd to 
Landlords, by Reafon of the many Niceties which 
attend Re- entries at the common Law. But in 
theſe Statutes, there is a Saving for Infants, which, 
if it Extends as well to Infants out of Poſſeſſion, as 
to Infants in Poſſeſſion ; (and it is apprehended it 
does) may, in many Caſes render ineffectual, and 


entirely fruſtrate the whole Intent and Meaning of 


theſe Acts; and eſpecially where Family Settlements 
are made of Leaſes for Lives, with ſeveral Remain- 
ders in them, be they either for valuable Conſidera- 
tion, or voluntary Deeds. 


Then, as 7;/þ Landlords, are now grown ſome- 


what leſs Tyrants to their Slaves and Beggars, than 


they have been formerly, there is one Inconvenience 
which often happens in the Laws between Landlord 
and Tenant, which I could wiſh, the Legiſlature 
would think worthy of being remedied ; and that 1s, 
that a Fenant when a Leaſe or Contract is expired, 
or if the Tenant be but at Will only, and has no 
Pretence whatever to continue his Poſſeſſion, but 
does it out of Obſtinacy or Knavery, yet he cannot 
be turned out but by an Ejectment, though it be of a 
poor Cottage, the Rent whereof may not perhaps, 
in eighteen Years repay the Charges of the Eject- 
ment; all which moſt generally fall upon the Land- 
lord; for if the Tenant ſuffers Judgment by De- 
fault, there 1s no Coſt againſt the Tenant, for this 
udgment is againſt the caſual Ejector, who is a 
an of Straw; and if the Tenant does take De- 
fence, and Coſt is given againſt him, in all likely hood 
he is, in Effect another Man of Straw. 


As 


E ˙ ed ot. wot wad af a 


The PREFACE. xxxix 


As the Law now ſtands on every Heri facies, and 


other Executions againſt the Goods of a Debtor, 
u hen a Part of the Money is levyed, and a Return 
by the Sheriff, that the ſame remains in his Hands 
for want of Buyers, and that a Yendit. Expon. iſſues 
for Sale of the ſaid Goods, and an Execution for 
the Remainder, no Intereſt can be charged on the 
remaining Sum, unlevyed upon the firſt Execu- 
= tion. | | 


Phe Proceeding in this Court by Subpœna, is 
not only in many Caſes extremely advantageous to 
the Plaintiff, but is alſo greatly ſo, with Reſpect to 
the Defendant. It is a humane and gentle Method 
of calling on the Defendant to diſcharge the Debt 
be owes, without expoſing or affronting him, and 
gives him ſufficient Time and Opportunity, of con- 

ſidering whether he ought to pay it, or has a proper 
Foundation for conteſting it, and yet, if the Defen- 
dant ſhould be obſtinate, and not appear upon this 
civil Summons, the Plaintiff has no Remedy but 
= by entring Proceſs of Contempt againſt him, at a 
great Expence to a Serjeant at Arms; on which, 
perhaps the Defendant ſhall never be taken, or if 
due be, it may never be of the leaſt Benefit to the 
= Plaintiff, Now, I humbly conceive this Grievance 
may be removed, if an Act of Parliament was 
made, that in all ſuch Caſes, where the Defendant 
ſhall not appear, in four Days after the return of 
the Subpœna, then upon Affidavit being made, 
and filed, of the Service of the Subpœna, in ſome 
of the uſual Ways of ſerving Subpœnas, the Court 
to appoint an Attorney to enter a common Appear- 
ance for the Defendant, and that the Plaintiff may 
then proceed thereon, as if the Defendant had en- 
= tered an Appearance by his own Attorney. See the 
| CA Statutes 


e 
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Statutes made in England, in the 12th Year of his 
late Majeſty's Reign, ch. 29. and the 1ſt Year of 
his preſent Majeſty's Reign, ch. 27. to prevent Ar- 
reſts on any Writ out of any ſuperior Court, for 
any Sum under 10/, | 


_ Laſtly, the great Delays, and terrible Expences, 
attending the Proſecution of our Laws, are, un- 
doubtedly, Grievances well worth wiſhing to be 
remedied, but in a Country where Freedom and Li- 
berty exiſt, hard to be effected, but by breaking in 
on theſe invaluable Bleſſings, and making the Re- 
medy worſe than the Diſeaſe. As for the Fees to 
Lawyers, every Man, in a free Conſtitution, has 
ſuch a Right to diſpoſe of his own Property as he 
ſhall think fir, as might make it dangerous to that 
Freedom to deprive him of, ſo that with Safety, 
there can be no reſtraining either the Client from 


giving what he will, or the Lawyer from receiving 


it. And as to the Fees of Offices, whilſt Employ- 
ments continue to be bought and fold, and at ſuch 
exorbitant Prices as are daily paid for them; every 
Purchaſer will think, and not without Reaſon, that 
they have as undoubted a Right to thoſe Emolu- 
ments, which, upon the Sale, were handed over to 
them, and for which they have ſo largely paid, as 
can be to any other Thing whatſoever, which 1s 
purchaſed on a public Cant. The civil Bill Act 
which has lately paſſed in the City of Dublin, will 
very much eaſe the Subject in the Expence of Law 


- Suits for ſmall Sums: But ſuppoſe it had extended to 


forty Pounds, as it is a Court of both Law and Equi- 
ty, and ſuppoſe alſo, that no Suit ſhould be aſter - 
wards admitted to be proſecuted, either in the 
Court of Chancery, or the Equity Side of this Court, 
where the Value of the Demand ſhould appear to 
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be under that Sum. It is alſo to be wiſhed, that 
Civil Bills in the City of Dublin, might have been 
for Sums under 40s. as it is in other Parts of the 
Kingdom; it is true, it would have leſſened the Re- 
venue the Lord Mayor of the City has by his Court, 
but it would have prevented many of the Grievances 
and Miſchiefs which ariſe to the Public, from the 
Manner in which the Proceedings of this Court are 
carried on; and above all, the many Peruries that 
are committed, by determining the Matters in Con- 
troverſy, by the Oaths of the Parties, and which 
muſt every Day more and more encreaſe, for altho' 
the Juriſdiction of this Court does not extend to a- 
bove forty Shillings Matters, yet the Sum is as 
much to thoſe, who in the general are the Parties in 
this Court, as five Hundred Times the Sum may be to 
Perſons of Fortune, and of Courſe, the Temptati- 
on to Perjury in Proportion; and there is nothing 
more common, than to ſee the Parties ſtruggling, 
who ſhall ſwear firſt as he generally gains the Caule. 
It would be well for the Public if this Court was en- 
tirely aboliſhed, and as for any Loſs the Lord May- 
or may ſuſtain from thence, he could eaſil) be re- 
compenced. In Truth, the whole Income we has 
is not near ſufficient (conſidering the Change of 
Times, and the Prices of Proviſions) to ſupport 
the Dignity of his Station, and the Parade he cannot 
avoid: It is the fame it was, when a Shilling would 
go as far in the purchaſing of many of the Neceſſa- 
ries of Life, as three will now. | 


Before I take my Leave, there is one Thing I beg 
leave to recommend to my Readers, the Practi- 
tioners of the Court, which is that, wherever | 
have in thefe Treatiſes, ventured to ſet down any 


Matter of either Law or Equity, out of the common 
Road 


M ex. 


Road of Practice, that in ſuch Caſes, they will uſe 
it only as Inſtructions, or as a Direction, or Aſſiſ- 
tance ſor them, in their Application to Council, 
ſor there are few Caſes, which are attended with 
the very fame Circumſtances, or that do not vary 
in fome Inſtance, and a Miſtake in this Way, may 
be attended with very unlucky Conſequence to their 
Clients; beſides, it would be acting out of their 
own proper Sphere, or Province, which never can 
be juſtifiable in any Buſineſs, or in any Profeſſion. 


Having thus gone through with a Repreſentation 
of ſuch of the Grievances in the Practice and Exe- 
cution of our excellent Laws, which in my ſmall 
Conrle of Experience have fo appeared to me, I 
muſt venture to treſpaſs fo much further on the 
Patience of my Readers, as to mention ſome 
Things in Regard to the preſent Situation of our 
publick Offices, and the ruinous Condition in which 
fome of them are. I cannot pals it over, as it is 
a Matter, than which there is not, nor can he, 
any of greater Conſequence to the Kingdom, and 
which has a long Time called moft loudly for Re- 
dreſs. Let any Man but imagine to himſelf what 
a terrible Condition the whole Kingdom would be 
in, if one of theſe, either the Rolls Office, Fine 
and Recovery Office, or one of the Judgment Offi- 
ces, with all its publick Records, ſhould fall down 
or be deſtroyed by Fire; and there is not a Day 
of our Lives but, from their preſent Situation, they 
are abſolutely liable to eicher the one or the other 
of theſe Accidents; and it is next to a Miracle that 
they have ſo long eſcaped ; why, a Century would 
not fee an End to the horrid Diſtraction, Ruin, 
and Confuſion,, into which the whole Nation would 


be inevitably plunged by ſuch an Accident. 
Then, 
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Then, theſe public Offices are ſo diſperſed and 
ſeattered through the whole City, and at ſuch large 
Diſtances each from the other, that if a Man hap- 
pens to have Buſineſs in ſeveral of them, (which 
is often the Cafe) it will take him the beſt Part of 
a whole Day to go through them: And as there is 
but one Office in the Kingdom confined to certain 
Hours of Attendance, and as the moſt diligent Offi- 
cer cannot be always in the Way, a Man may loſe 
erna Days before he can compleat the Buſineſs he 


Ms 


| ak in one Place, — together; I would have them 
| ae in ſuch a Manner, as to be as ſafe from all Ac- 
Rcidents of Fire, as human Prudence can deviſe. 
4 Fl would have them vaulted, every Floor, and as 
We little Wood in them as poſlible : the River ſo near 
them, as there may be at all Times, a ſufficient 
Supply of Water in Cate of Accidents. They 
*X& thould be as much detached from, and as clear of 
any other Building as poilible, and not above one 
Story high above the firſt Floor. And I would alſo 
have Chambers and Ottices built in the ſame Place, 
to be let to Lawyers and Attornies, and all the 
public Ottcers and Miniſters of the ſeveral 
Courts.“ 


An 
44 


Sun uuns granted by the Legiftature for build- 
ins of public Offices ſometime ago. Ut 1s to be wilhed 
, were appli:d 
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And then, I ſubmit it to the Conſideration of 
the Public, whether the ſeveral Officers of the 
reſpective Courts ſhould not be bu to certain 
Hours of Attendance, as is the Regiſter of Deeds, 
Sc. For although there may not be the leaſt Rea- 
ſon to complain of any of the Gentlemen now em- 
ployed, yet we can have no Aſſurance as to their 
Succeſſors, and the expediting of Buſineſs is fo 
great an Advantage to the whole Commnnity, that 
no Stone ſhould be left unturned, to promote, en- 
courage, and ſecure it. It is their indiſpenſible Du- 
ty to attend their Offices at ſeaſonable Hours, and c 
to give Buſineſs the beſt Diſpatch they can, for they a 
are well paid for it. They are undoubtedly the Ser- 
vants of the Public, the Public are not to be Slaves t 
to them; and from the firſt Judge to the loweſt f 
Officer in the Courts, they are bound to do ever 
Thing they can, for the Convenience of the Pub- n 
he, and not to wantonly gratify themſelves, at the v 
Expence of, or Loſs to it. | ! 
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There never will be wanting Men of Abilities 
and Integrity, who will be glad to get Employments T 
upon the Terms of a reatonable Attendance ; Be- 
ſides, it would be a great Means of leflening that 
Infolence of Office, which Shake/pear has fo patheti- 
cally expreſſed, in that inimitable Picture of the 
World, which he has made young Hamlet draw; 
and which has grown to ſuch a Heighth, not only in of 
the Law, but in Buſineſs of every Kind, as even to de- th 
ſcend to the meaneſt Hireling of the common writing 4 
Clerks, and which to endure, would often try the «ef 
Patience of a very Job. But yet, I would not have we 
it thought, that Jam for having Gentlemen abſo- 7 
lutely made Slaves, or deprived of a moderate R- 
creation, for the Benefit of the Public ; for I _ . 
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the contrary, and that it is but fair and reaſonable 
they ſnould have ſome Reſpite from their Labours, 


and mix ſome pleaſure with their Cares, but not 


at the Expence of the Public; for this Purpoſe, I 
would recommend that two Perſons do ac as Depu- 


ties in every public Office which required a conſtant 
Z Attendance ; and where the Principal could not by 
his Attendance aſſiſt, or relieve his Deputy; or 


ſome ſuch Method as this; for all that I contend for, 


is, that if a Man takes upon him the Execution of 


a public Office, he is not to poſtpone, upon any Ac- 


count, the public Service to his private Pleaſures 
and Amuſements. Suppoſe a Perſon ſhould by 
Chance meet his Debtor, who before had abſconded 
to avoid the Payment of his Debt, and ſhould in- 
= ſtantly apply to one of the public Offices for an Ex- 
ecution, and that the Officer, or his Deputy, was 
not to be had until the Debtor had made his Eſcape, 
would a Country-houſe, or the reaſonableneſs of a 


little Recreation, be ſuch Excuſes, as could, in 


# Conſcience, be offered to the honeſt Man, who, 
perhaps, by theſe Means had forever loſt the 
Debt? * 


This 


* [t has ſometimes happened, that Officers 


4 of the Courts have alſo been Sollicitors of Cauſes, 


this ſhould never be ſuffered, and eſpecially if they 


Have the Cuſtody of any of the Pleadings, or Records 
= of the Courts: For if it ſhould happen, that they 
= were Men not ſtrictly honeſt, the Miſchiefs may be 
= greater than can eaſily be conceived. I ſhould think 
an honeſt delicate Man would always chuſe to avoid 
= eny Situation in Life, that may induce the leaſt 
= Foundation for Suſpicion. 
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N This leads me now to mention an Evil which!“ 
would fain have thrown a Veil over, but for the 
great Degree of Exceſs to which it is arrived in this 
| Kingdom above all others, and even among the 
N Profeſſors of the Law ; a Profeſſion which requires 
the cleareſt, cooleſt Head a Man can pottibly have. 
Can we complain of being cenſured of Difhoneſty, 7 
if we undertake the Management of a Man's Af- * 
fairs, and render ourſelves incapable of conducting 
; them? And is not this the Caſe of every Man, 1 
5 | who has filled himſelf with ſtrong Wines, unleſs he 
; has ſuch an uncommon Capacity as not one in a 
i Thouſand is ever bleſſed with ? I have had 
i Occaſion to tranſact Buſineſs in London, ſeveral 
j Times, and I can affirm, and it is extremely well 
== known, that there is no ſuch Thing practiſed there, 
! as for Men of Buſineſs to fit whole Evenings over 
their Bottle, in the midſt of Term; and I have 
myſelf heard ſeveral of them ſay, they could not 1 
conceive how many of the Profeſſion of the Law in 
this Kingdom effected any Buſineſs; for that thej 
ſeemed to them to do nothing but walk the Courts 
the whole Morning, and to devote whole Bvenings 7 
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to the Bottle. 9 
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When the great Cyrus was but very young, he 
was brought by his Mother Mandane to the Court 
of his Grandfather A4//yages, King of the Medes; 
Aſtyages, that he might take off from his Grandſon 
a Defire of returning into his Country, prepared 
the moſt ſumptuous Entertainments, and exhibited 
all the Pomp and Grandeur that the voluptuons, 

ſplen- 


ty, 
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ſplendid, Court of Media could produce. Among 
the King's Officers he had a Cup-bearer, whoſe 
Name was Sacas. This Officer had the Misfortune, 
on ſome Occaſion, to diſpleaſe the young Prince, 
who thereupon requeſted of the King, that he 
might have Liberty to exerciſe this Office. Upon 
this the little Cyrus was ſtraight equipped in the 
Habit of a Cup-hearer. He advances gravely with 
a (ſerious Air, and a Napkin thrown over his Shoul- 
der, and holding the Cup nicely on three of his 
Fingers, he preſented it to the King with a Dexteri- 
ty and Grace, which charmed Aſtyages and Mandane. 
When this was done, he threw his Arms around his 
Grandfather's Neck, and kiſſing him, cried out 
with great Joy, O Sacas, poor Sacas, thou art un- 
“ done, I ſhall have thy Place.” Aſtyages was migh- 
tily pleaſed with him: © And well,” fays he, my 
* Boy, thou ſhalt have it; no Body can ſerve me 
better. But you have forgot one Part of the Ce- 
* remony, which is to taſte of it before you give it.“ 
It was, it ſeems, the Cuſtom for the Cup bearer, to 
pour out a little of the Liquor into his left Hand, 
and taſte it, before he preſented the Cup to the 
King, © It was not through Forgetfulneſs, an- 
ſwered Cyrus, that I did not fo.” © What then,” 
lays Aftyages. It was becauſe I apprehended the 


Liquor to be Poiſon. Poiſon! How ſo? Yes in- 


„ deed, Papa, for it is not long ſince I took Notice, 
* at an Entertainment you gave the Lords of your 
“Court, that after they had drank a little of that 
Liquor, all their Heads were turn'd. They 
* baul'd and ſung, and talk'd like Madmen. You 
* yourſelf ſeem'd to have forgot that you was King, 
and they that they were your Subjects. At laſt 
„ when you got up to dance, you could not ſtand 
without ſtaggering, How!” replies Aftyages, 

| does 
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Laws; as alſo, from the civil and the canon Laws of 
| the 
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& does not the ſame Thing happen to your Father: 
& Never,” anſwered Cyrus. © How then? Why 
„ when he has drunk, he is no longer adry, and 


* thats all.” 


Oh! that Men ſhould put an Enemy in their Mouths, 
to fteal away their Brains. That we ſhould with 
Joy and Pleaſance, Revel and Applauſe, iranſ- 


form ourſelves into Beaſts. | 
SHAKESPEAR'S Othello. 


But in this Kingdom, it is a Cuſtom ſo prevailing, 
that very few have Reſolution ſufficient to with- 


ſand it. 


But, to my Mind, though Iam Native here, 
And to the Manner born, it is a Cuſtom | 
More honour d in the Breach than the Obſervance. 
SHAKESPEAR's Hamlet. 


When I firſt declared my Intention of publiſhing 
this Work, a Work ſo much wanted, and fo long 


called for, I flattered myſelf that Subſcribers would 


have crouded in, but to my great Surprize, the 
Printer could not collect as many Subſcriptions as 
would pay for the Paper. Several indeed, faid they 
would with Pleaſure, ſubſcribe to the Rules and 
Practice of the Equity Side of the Court, but that 
the Law was almoſt out of Doors. I am unwilling 
to attribute it to what many do, the little Inclination 
moſt of the Profeſſion of Attornies have to read 
any Thing, however I ſhall ſoon try them with the 
Equity Side, 1n the finiſhing of which, I have ſpent 
much Time, as I have traced the Reaſon of the 
Practice there, in many Inſtances from the feudal 
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the Romans. And in the Work relating to the 
Revenue, which is near finiſhed; I have, beſides 


the Rules and Practice, traced the whole Hiſtory of 
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the Exchrquer and Revenue of Ireland from its Ori- 
ginal, to this Day, with the Changes and Altera- 
tions that have from Time to Time been made in 
their Eſtabliſhment, and the Method of Collection; 
all which three ſeveral Works, are comprized in 


3 ſix folio Volumes, in Manuſcript, cloſe wrote, the 
bare copving of which, as they have been copied 
XZ ſeveral Times, I can with Safety ſay, ſtand me in 
above two Hundred Pounds, beſides my Loſs of 


Time theſe fifteen Years, for which I may put down 
ſome Thouſands ; having ſpent innumerable whole 
Days in pubtiic Offices, examining old muſty Books and 
Records, from Morning till Night. If it be Envy 
that has prevented ſuch a Subſcription as I hoped 
for, I would have it underftood, that I claim no Me- 


rit from it, but ſuch as any other Perſon would have 
been entitled to for the ſame Pains ;' but can't help 
XZ mentioning, that a certain Perſon in great Station, 
who took the Frouble to read ſore of my Producti- 
ons, told me, that had I done ſuch a Work in Lon- 


don, inſtead of loſing, or not getting by it, I ſhould 
have gained moi largely. 
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HEADS of a BILL 
FOR THE 5 


AMENDMENT of the L AW iÞ 
ASIT th 


Now ſtands in the Proceedings by At- |Þ: 
tornies, in recovering their Bills of Colt, 
humbly ſubmitted to the Conſideration of the 


Legiſlature, 8 


\ N 1 in Actions brought by Attor- fai 
nies or Solicitors, for Bills of Coſt, the f 
Evidence neceſſary to ſupport the ſame 

on any Trial at Law, frequently takes up more of 

the Time of the Court, and the Jury than can be 

well ſpared, and the Officers of the reſpective . 

Courts, where the Buſineſſes mentioned in ſuch Bills 

of Coſts are tranſacted, are better qualified to deter- 

mine concerning the Matters contained in ſuch Bills fo 
of Coſt than a Jury, for Remedy whereof, we pray Wer 
it may be enacted, that where any Action ſhall be ane 
brought by any Attorney or Solicitor, his Executors it 
or Adminiſtrators, in the Court of King's-Bench, or 

the Court of Cmmon-Pleas, or the Court of Exche- F 

quer, in this Kingdom, for or on Account of any! 

Bill or Bills of Coſt, ſerved in ſuch Manner, as in 

and by a certam Act of Parliament made in this Þ 

Kingdom, in the 14th Year of his preſent Majei- Þ 

ty's Reign, intitled among other Things, An Act Þ 


for! 


Heads of a Bill, &c. li 
for the better regulating the Payment of Fees of 
Attornies and Solicitors is required, and that the 
Z Defendant or Defendants in ſuch Action, appear 
thereto, by his, her, or their Attorney, or Attor- 
nies, that it ſhall and may be lawful to and for ſuch 
Attorney or Solicitor, his Executors, or Adminiſtra- 
tors, to have the Bill, or Bills of Coſt, for which 
ſuch Action ſhall be brought, taxed and ſettled by 
the proper Officer, or Officers of the reſpective 
Courts, where the Buſineſs contained in ſuch Bill or 
gills of Coſts hath been tranſacted, in Manner herein- 
after mentioned, 79 wit, that the Plaintiff or Plaintiffs 
hall ſerve the Attorney or Attornies, ſo appearing 
for the Defendant or Defendants in ſuch Action, 
with a Copy of ſuch Bill of Coſts, as hath been, 
or ſhall be ſerved on the Defendant, purſuant to the 
ſaid recited Act, and that within four Days after 
he ſſuch Service, it ſhall and may be lawful, to and for 
the Plaintiff or Plaintiffs in ſuch Action, to procure 
one or more Summons, or Summonſes, directed to 
ſuch Attorney fo appearing for the Defendant or De- 
ve endants in ſuch Action, from the proper Officer or 
ills Officers of the Court or Courts, where the Buſineſs 
er- mentioned in ſuch Bill or Bills of Coſts, fo ſerved as 
ills aforeſaid, hath been, or ſhall be tranſacted, to at- 
ay tend the Taxation of ſuch Bill or Bills of Coſts; 
be and that ſuch Officer and Officers, ſhall upon Affida- 
ors vit made, that ſuch Summons or Summonſes, was 
ch, For were ſerved, on ſuch Attorney or Attornies, ſo 
he- Feppearing for ſuch Defendant or Defendants, in 
ny uch Manner, as is now uled in the Taxation of 
 1N Bills of Coſts in other Caſes, proceed to tax and ſet- 
his tle ſuch Bill or Bills of Coſt in his Preſence ; or if he 
et- {ſhall refuſe or neglect to attend ſuch Taxation, that 
Act then ſuch Officer or Officers, may proceed to tax 
tor : d 2 the 


— 
r EA a ARIEL. 
FFV 


li Heads of a Bill, &c. 


the. ſaid Pill exparte; and that all and every Bill 
and Bills of Coſts, which ſhall be taxed, purſuant 
to this, or the ſaid recited Act, ſhall upon any Tri- 
al, to be had in any Action, to be commenced or 


f | proſecuted by ſuch Attorney or Solicitor, his Execu- 

h tors or Adminiſtrators, or upon any Writ of Enqui- 

1 ry of Damages to be ſped, be held deemed and ta- 

p | ken, as full and ſufficient Evidence of the ſeveral 

f Matters and Charges, contained in ſuch Bill and 

| Bulls of Coſts, reſpectively taxed as aforeſaid, 

| 111 | 

F Provided always, that nothing herein contained 

i ſhall prevent or hinder the Perſon, or Perſons, char- 

1 geable with ſuch Bill or Bills of Coſts as aforeſaid, 

1 from giving in Evidence on ſuch Trial, or on the 
# Speeding of ſuch Writ of Enquiry, the Payment 
1 of any Sum, or Sums of Money, or any other Sa-. 
1 tisfaction, made for, or towards the Diſcharge of 


ſuch Bill or Bills of Coſts. oY 


And whereas, Attorneys and Solicitors, by being - | 


| obliged to ſerve Bills of Coſts, in Manner preſcribed 7 
4 by the ſaid recited Act, before they are at Liberty, 
ll to proceed at Law for the Recovery thereof, have 
|! loft, and are likely to loſe ſeveral Sums of Mone) 
| by Perſons withdrawing themſelves and their Effects 
1 out of this Kingdom, for Remedy whereof, we pray 
1 it may be enacted, that where any Sum or Sums of 
5 Money is, or are, or ſhall be due, by any Bill or? 
N Bills of Coſts, to any Attorney or Solicitor, his Exe 
0 cutors or Adminiſtrators, and that it ſhall appear bf 
5 Affidavit, to any of the Judges of the ſaid Courts of 
7 King's Bench, or Common-Pleas, or to any of the 
; Barons of the Exchequer, that ſuch Sum or Sums of, 
' Money is or are due, and that the Perſon or Pertons 
; | | | char- 


"p 
Fl 
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Heads of a Bill, &c. li 


chargeable with ſuch Bill or Bills of Coſts, intend 
to withdraw him, her, or themſelves out of this 
Kingdom, and that ſuch Attorney or Solicitor, his 
Executors or Adminiſtrators, will thereby be in 
Danger of loſing ſuch Sum, or Sums of Money, 
that it ſhall and may be law ful to and for ſuch Attor- 
ney, or Solicitor, his Executors or Adminiſtrators, 
by Leave of any of the ſaid Judges or Barons firſt 
had or obtained, to iſſue ſuch Proceſs for the ap- 
prehending and taking ſuch Perſon and Perſons 
chargeable with ſuch Bill or Bills of Coſts, as he, 
ſhe, or they, might have done, at any Time before 
the paſſing the ſaid recited Act, and that in ſuch 
Caſe, ſuch Attorney or Solicitor, his Executors and 
Adminiſtrators, ſhall and may proceed for the Re- 
covery of ſuch Bill and Bills of Cofts, in ſuch Man- 
ner as he or they might have done, at any Time be- 
fore the paſſing the ſaid recited Act. Provided al- 
ways, that ſuch Attorney or Solicitor, his Executors 
or Adminiſtrators, do and ſt all within two Days af- 
ter the iſſuing of ſuch Proceſs, for the apprehending 
and taking ſuch Perſon or Perſons, chargeable with 
ſuch Bill or Bills of Coſts, lodge and depoſite ſuch 
Bill and Bills of Coſts, and a true Copy thereof, 
with the proper Officer for taxing Bills of Coſts in 


the Court from whence ſuch Proceſs ſhall iſſue, and 


that ſuch Officer ſhall with all convenient Speed, at 
the Requeſt of the Perſon or Perſons chargeable 
therewith, deliver to him, her, or them, or any 
Perſon authorized by him, her, or them, without 
any Fee, Gratuity, or Reward, ſuch Copy as afore- 
ſaid. And that ſuch Officer, upon his receiving 
ſuch Bill and Bills of Coſts, and Copy, ſhall be in- 
titled to receive as a Fee from the Perſon or Perſons 
lodging the ſame, the Sum of three Shillings and 

OU 
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liv Heads of a Bill, &c. 

four-pence, as and for his Fee upon that Occaſion. 
And that it ſhall and may be lawful to and for the 
Defendant or Defendants, againſt whom ſuch Pro- 
ceſs ſhall iſſue, as aforeſaid, to procure ſuch Bill and 
Bills of Coſt, (which ſhall be lodged with the Officer 
in Manner aforeſaid) to be taxed in Manner herein 
before directed, and that ſuch Taxation ſhall be con- 
cluſive, and ſuch Defendant or Defendants, ſhall be 
diſcharged, upon Payment of the Sum ſo taxed, 
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IRAN CIS Andrews, L. L. D. 


7 


95 
Ly x 
* 


Fg ©. 
7 

1 

2408 
© $4 


* Provoſt of T. C. D. Sc. 
Mr. Alexander Anderſon 

Mr. Humphry Adams 

Mr. John Arnold the younger 
Mr. Chriſtopher Abbot 

Mr. John Achland 


B 


The Right Honourable Lord Baron 
Bowes, Lord High Chancellor of He- 


r. Joſeph Bay ly 

r. Thomas Butler 
r. John Beſtick 

r. Thomas Burroughs 
Mr. George Byrne 
Ir. Matthew Barry 
Mr. John Butler 
Mr. Gaynor Barry 
Vr. ſohn Burges 
VI. Benjamin Bell 


2 Mt. 


The Subſcribers Names. 
Mr. Thomas Blakeney 
Mr. John Barlow 
Mr. John Brown 
Mr. Henry Broomer 
Mr. Thomas Blakeney, Junior 
Simon Bradfireet, Eiqg; 
Mr. Duke Berwick 
Mr. Thomas Burroughs 
Mr. Patrick Brady 
Mr. Phillip Boys 
Mr. Robert Bonham 
Mr. Thomas Burke 
Mr. Charles Boyd 
John Bourke, Eſq; one of the Com. | 
miſſioners of his Majeſty's Revenue 
Mr. William Baker 


The Right Honourable Lord Chiet 
ſuſtice Caulfield 2 
Mr. Thomas Church 13 1 
Mr. Henry Clark "8 
Mr. Edward Crofdaile = 
Cornelius o'Callaghan, Eſq; 7 
Mr. William Crookſhank | b- 


Mr. William Coultherft 1 
Mr. Theodore Cooke | 7 "Rb 
Mr. Dennis Callaghan 

Mr. Andrew Carmichael 

Mr. William Carleton 

Mr. Richard Cooban Car. 
William Cooper, Eſq; 

Mr. John Campbell 

Richard Clarke, Eſq; L. U. D. > op 
Mr. Heury Coddington 9 


The Subſcribers Names. 


Mr. Richard Cowan 
Edmond Coſtelloe, Eſq; 
Mr. Andrew Cumming 
Mr. Edward Colpoys 
Mr. Thomas Cade 
Henry Cope, Eſq; 

Mr. Robert Carſon 
Alexander Carrol, Eſq; 
Mr. John Cudmore 


D. 


Mr. Baron Dawſon 
Witham Deane, Eſq; 
Mr. Denis Doran 
Mr. Edward Donovan 
Mr. Robert Decy 
Mr. John Davis 
Mr. Joleph Duggan 
Mr. Thomas Dalrymple 
Joſhua Davis, Eſq; 
Jonathan Darby, Eſq; 
Mr. John Dunbar 
John Damer, Eſq; 
Mr. Charles Dempſy 
Laughlin Daly, Eiq; 
Mr. John Davis 


. 


Mr. Chriſtopher Elliſton 
Mr. John Evans 


The Subſcribers Names, 


F. 


Thomas Fitzgerald, Eſq; 
Warden Flood, Eſq, Attorney General 
Mr. Charles Farren 
Mr. Thomas Fitzgerald 
Mr. James Fielding | 
Mr. John Forde 95 
S. T. French, Eſq; — - 
Anthony Forſter, Eſq; 3 
Mr. John Fiddis - 

Mr. William Fitzgerald 

Edward Fitzhenny, Eſq; 

John Fitzgibbon, Eſq; 

Charles Flood, Eſq; 0 
Richard Fetherſton, Eſq; 1 
Mr. James Flack FE 
Mr. Alexander Franklin 1. 


G. 


John Gore, Eſq; 

1 Mr. Henry Francis Gower 

1 Mr. Chriſtopher Glaſcock 

Mr. William Griffith 

| Mr. James Glaſcock 

13 Mr. Henry Glaſcock 

bl / Mr. John Gelling ; 

| James Grattan, Eſq; Recorder 
1. | Chriſtopher Comyn Gardiner, Eſq; 
Joſeph Gree, Eſq; 

r. Charles Gilleſpie 

i Mr. Edward Gregorys 

* Thomas Goddard, Eſq; 20 
| {i Mr. John Gardiner = 
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The Subſcribers Names, 


Mr. Francis Gorman 
Mr. Thomas Curly 


H. 


Robert Hamilton, Eſq; 
Mr. William Hamilton 
Mr. Thomas Hall 
Mr. Francis Harvey 
Mr. John Humphrys 
Mr. Richard Hinde 
Mr. William Hickie 
Mr. Daniel Huleatt 
Mr. Phillip Hackett 
Joſeph Hoare, Eſq; -- 
William Harward, Ef; 
Mr. Howard Humphry | 
George Hart, Eſq; 

Mr. Chapman Huddleſton | 
Mr. Robert Hutchiſon 
Mr. Robert Harriſon 
Edward Herbert, Eſq; 
George Hamilton, Eſq; 
Edward Hoare, Eſa; 
Robert Hellen, Eſgs 
Mr. Bickford Heard 
Mr. William Harrington 
Mr. Samuel Heatly 
Ambroſe Harding, Eſq; 
Mr. John Hatton 

Mr. James Hornidge 
Mr, Samuel Hatch 
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The Subſcrsbers Names. 


4. 

Arthur Johnſton Eſq; 
Mr. John Jones 
th Mr. Benjamin Johnſon 
ff Mr. William Juſtus 
=! Mr. William Jackſon 4 

Simon Iſaac, Eſq; : 0 

| Mr. Marſhall Jeſſop es 1 
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Mr. Thomas Kearney | 3 
Mr. Dennis Kelly 155 0 
Mr. James King 

9 Mr. Peter Kilkenny 

1 Mr. Charles King 

1 Mr. Daniel Kanning 

4 Mr. John Kelly FEES 5 
; Mr. Samuel Kathrennns 7 
ä Mr. Thomas Keating, Junior = 
13 Mr. Thomas Kennedy | - 
Mr. John Kirwan 

it Mr. Francis Keirnan 
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Lewis Jones Lambert, Eſq; 
Mr. John Lodge 
45 Mr. James Lynch 
13 —— Lambe, Eſq; 
| illiam Lyſter, Eſq; 
15 Mr. Alexander Lee 
14 Samuel Low, Eſq; 


| Thomas Lehunt, Eſq; 
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The Snojcribers Names, 


M 

The Right Hon. Anthony Malone, Eſq; 
Chancellor of the Exchequer 
Hon. Mr. Baron Mountney 
Anthony Marlay, Eſq; 
Hon. ir. Juſtice Marſhal 
Honourable Barry Maxwell, Eſq; 
Richard Malone, Eſq; 2d Serj eant 
Edwerd Malone, Eſq; 
Ar hur Maguire, Eſq; 
Mr. Richard Morgan 
Mr. Andicw Makilwaine 
Mr. Lewis Moore 


£ = Mr. Oliver Moore 
= Mr. Patrick M'Cormuck 
Richard Morgan, Eſq; 


James M'Vianus, Eſq; 


; 3 M'Namara Morgan, Eſq; 

Richard Meade, Eſq; 

Alexander M Awly, Eſq; 
2 John Macoun, Eſq; 


Lambert Malony, Eſq; 


Mr. James Miller 
Mr. Mathew Murphy 
Mr. Dalton M'Carthy 
Charles Meares, Eſq; 
Robert Mcars, Eſq; 

= Redmond Morres, Eſq; 
9 George Meares, Eſq; 
1 Mr. Brien Meheux 


Mr. James Mullally 


4 Daniel MNemara of London, Eſq; 
© Richard Nelſon, Eſq; 
I Thomas Naughten, Eſq; 


Mr. 
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The Subſcribers Names 


Mr. Edmond Naughten 
Edward Noy, Eſq; 
Giffard Neſbit, Eſq; 


- Mr. George Nicolls, 


O. 


Dennis O'Brien. "2 
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Marcus Patterſon, Eſq; 2d Serjeant 
Mr. Thomas Prendergaſt — 
Mr. Richard Parſons 5 
Mr. James Plunkett 1 
Richard Power, Eſq; x 
Mr. Francis Perre 1 
Edmond Sexton Perry, Eſq; 
Mr. Henry Peirſe | 
William Percival, Eſq; 
Mr. John Pilkington 
Mr. Henry Percival 


R. 


Hon. Mr. Juſtice Robinſon 
Mr. Francis Ryan | 
Mr. Philip Reilly 
Mr. Roger Rorke 
Mr. Robert Reynell 
Mr. Adam Ryan 
John Richards, Eſq; 
Thomas Richards, Eſg; 
Stephen Ratcliffe, Eſq; 


The Subſcribers Names. 


Joſeph Robins, Eſq; 
Mr. John Rorke 
Lewis Roberts, Eſq; 


8. 


William Scott, Eſq; Prime Serjeant 
William Steuart Eſq; | 
= Mr. Joſeph Slautor 
Mr William Stuart 
Mr. George Stephens 
= Benjamin Stratford, Eſq; 

William Swift, Eſq; 
Luke Sterling, Eſq; 
Mr. John Smyth, 

= Hamilton Stewart, Eſq; 
John Smyth, Eiq; 

Mr. Andrew Smyth 
Mr. James Stanley 
Mr. Edward Smyth 
Mr. Arthur Stanhope 
Euſeby Stratford, Eſq; 
=> George Smyth, Eſq; 
James Shiel, Eſq; 
Mr. John Stephens 
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= Phillp Tiſdall, Efq; Solicitor General 
== Mr. George Tyrrel, 

Thomas Tenniſon, Eſq; 

Robert Tench, Eſq; 

2 Benjamin Taylor, Eſq; 

Wentworth Thewleſs, Eſq; 

Mr. James Taylor 

Robert Thorp, Eſq; 

>» Mr. Reily Wright Templeton 
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The Subſcribers Names. 


V. 
Thomas Vandeleur, Eſq; 
Mr. Thomas Verner, 


W. 


The Right Hon. Lord Chief Bax 
Wills 
The Hon. Mͤr Juſtice Ward 
William Whittingham Eſq; 
Mr. Adam Williams 
Mr. Anthony Weeks 
Mr. George Woods 
Mr. John Wills - 
John Wallis, Eſq; 
Mr. Joſeph Waddy 
Mr. Richard Workman 
Mr. Clement Winnet 
Theobald Wolfe, Eſq; 
Mr. Thomas Widenham 
Mr. Henry Wayland 
Mr. Henry White 
Mr. James Ward 
Mark Whyte Eſq; 
Mr, John Woods 


d 


The Right Honourable Lord Chief 
Juſtice Yorke 
Mr. John Young 
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EXCHEQUER in [RE LAND, &c. 


— 


Of Acer IoNs. 
1 "= H O U G H the 1 Exchequer, it's 


. - 8 firſt Inſtitution. 
ver in Ireland was original- 
y inſtituted for conveying the 
= King's Treaſure, and Reve- 
nues into his Coffers, and no perſon by 
* Act of Parliament allowed to ſue 
therein, who was not a Miniſter, or 
Servant to a Miniſter of the Court ; 
nevertheleſs in proceſs of Time this 
was overlooked, and this Court has 
greatly enlarged it's Juriſdiction and 
Power, moſt Actions being now allow- 
ed to be brought therein; as Debt, The feveralAQi- 


ons allowed in 


Vol. I. B Dett- this Court. 


= *® By Stat. 38. Hen. 6. ch. i. On Forfeiture of 
2107. one half to the King, and the other half to 
he Perſon who will ſue for the ſame. 
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iN To what Actions 
+ it does not ex- 


No Wager 


Law upon 9. 


Of Afions. 


Detinue, Trover and Converſion, Treſ- 
paſs, Covenant, Caſe, Ejeftment, Waſte, 
Prohibitton, Aftions on penal Statutes, 
&c. and has extended it to others be- 
ſides the Miniſters of the Court, ſo that 
now whoſoever will, may commence 
Suits in Law and Equity in this Court; 
but in order to give Juriſdiction to the 
Court, the Plaintiff ſhall ſurmiſe that 
he is Debtor to the King, and that for 
the Wrong which the Defendant doth 
him, he is leſs able to pay his Debt to 
the King, as in the Writ of Capias Quo- 
ns; &C. 


But Actions in Replevin, Dower, Qua- 2} 


re Impedit, &c. And all real Actions, 


are out of the Juriſdiction and Power of 
nor are there any original 
it; neither is any Proceſs | 


this Court ; 
Writs in 


of Outlawry ſued forth here upon any 


Actions, nor hath the King any Fine in 
this Court upon any Action whatſoever. 
See Title Declarations. | 


to him upon a ſimple Contract, 


Defendant | 
and yet the King is not party; 4 
Forliori, when ſuch 


95. 


„And, Note, That in any Quominu. 
mim inthe Ia. brought by the King's Debtor in the 


Exchequer, againſt one who is indebted 3 

the 
ſhall not have his Law, > 
Debt or D uty 3 


is forfeited to the King, and the King 
is fole and immediate Party. 4 Cy. Rep. 2 


Of Actions. 3 


In the Caſe of Carey againſt the Judge Frodibition in 
of the Conſiſtory Court of Cloyne ang 
Forſter, in this Court, 19th and 2oth 

of June, 1750, it was determined on 

a full and ſolemn Debate, that a Prohi- 

bition may iſſue out of this Court, and 
accordingly a Prohibition was granted 

unleſs Cauſe the firſt Day after of the then 

next Michaelmas Term, with a Cefſat Pro- 

ceſſus in the Iuterim: but this Juriſ- 

diction is taken up by the Court, un- 

der the Notion or Surmiſe that the Par- 

ty is Debtor to the King. T 


Now, as the Succeſs of almoſt every 
Suit in a great Meaſure depends on the 
bringing of the Action properly, it was 
intended, to have treated more fully on 

this Head, to have taken Notice of the 
ls ſeveral kinds of Actions, in what Caſes 
an Action will lie, and for whom, and 
im againſt whom, with ſome Rules as to 
er. the laying and bringing of Actions in 
All Caſes; but the Author found it a Taſk 

too arduous by far for him to undertake : 
2 beſides it is the Buſineſs of another Claſs 
of the Profeſſion, whereas he meaned 
this Treatiſe only for the Uſe of the Prac- 
> titioners, and it would ſwell this Work 
to a Size too large for the Purpoſe for 
| which it was intended. But as there 
are ſome Perſons who are abſolutely ex- 
ing 2 cluded from bringing Actions, and o- 
. 2 thers who cannot bring them in their 
own Names, he thought it would hot be 
2 amis to mention them ſhortly, and eſ- 
1 B 2 deei⸗ 
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What Perſons are 


excluded from 
bringing Actions. 


Who may bring 
Actions. 


Infant to ſue by 


his Prochein 
Amy. 


And an Order to 
be obtained for 
that Purpoſe. 


Of Actions. 


pecially as Caſes of Neceſſity may hap- 
pen in the bringing of Actions, where 
it may not be prudent, or ſafe to de- 
lay, or wait for the Advice, or Opinion 
of a Council. | HH 


The Perſons who are excluded from 
bringing Actions are Perſons attaint- 

of Treaſon, or Felony, outlawed, 
or excommunicated Perſons; Perſons 
convicted of Premunire; Aliens born 
out- of the King's Allegiance, and Per- 
ſons entered and profeſſed in Religion, 
theſe cannot maintain an Action while 
ſuch Impediments remain, 1 


But all Perſons who are not diſabled 
as aforeſaid, Ideots, Lunaticks, deaf, or 
dumb, Sc. may bring Actions and 
maintain them, but Infants and Feme 
Coverts cannot bring them in their own 

ames. N 


Where an Infant hath a Cauſe of Ac- 1 
tion, he is to ſue in the Name of his 
Prochein Amy. See the Stat. 13 Ed. 1. 


ch. 15. 


But it is ſometimes practiſed, and ſaid 
to be the regular Method, to obtain a 
Rule for admitting the Infant to ſue by 


his Prochein Amy, which the Court wil! 
grant on an Attorney's Motion, and if 


the Infant has a Guardian, it is uſual to 
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appoint him the Prochein Amy to the In- 


fant. It was fo done in the Caſe of Lord 
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Of AFions. 


Howth againſt Wade in this Court, the 
16th November, 1749, and the Court 
ſaid the Motion was a proper one. 


But in 1 Inſt. 135. It is faid that an Orhe may ſue by 
Infant may ſue by a Prochein Amy or GG oe 
Guardian, but muſt always defend by fend by him. 


Guardian. 


Idiots cannot appear by Attorney, but Idiots how to ap- 
when they ſue or defend any Action, fd... 
they muſt appear in Perſon, and the Suit 
is to be in their Names, and followed by 


others. 2 Sid. 112. 335. 


If a Lunatick ſues an Action, it muſt And Lunaticks, 
be ſued in his own Name; and if an 
Action be brought againſt a Lunatick, 
he is to appear by Attorney if of full 
Age, and by a Guardian if under Age. 
1 Iuſt. 135. 


When an Action is brought by Exe- Aftions by and 
cutors, it is to be in the Name of all of c ,‚¾§ ˖ 
them, tho' ſome do not take upon them 
the Executorſhip, but ſuch only as ad- 


miniſter are to be ſued. 1 Rol. 924. 


In all Caſes where the Feme ſhall not eee, ee 
have the Thing recovered, but the Huſ- ;; to be in the 
4 b g 1 Name of him on- 

band only, he alone is to bring the Acti ns ge 


on. I Rol. Rep. 360. both. 


But in thoſe Caſes where the Debt or Ibidem. 
Cauſe of Action will ſurvive to the Wife, 
the Huſband and Wife are regularly to 
| B 3 join 


6 Of Actions. 


join in the Action; as in recovering 
Debts due to the Wife beſore Marriage, 
in Actions relating to her Freehold and 
Jointure, or Injuries done to the Perſon 
of the Wife. 1 Rol. Abr. 347. Moore, 


432. 


When a Feme A Feme Covert can in no Cale ſue 
without her huſ. Without her Huſband unleſs he has ab- 
band. jured the Realm, or is baniſhed, where- 
by he is civiliter mortuus, Co. Lit. 133 a. 

1 Rol. Rep. 400. And Quzre, if in theſe 

. Caſes ſhe is not to ſue by her Prochein 

9 1 


How the Da-= When Huſband and Wife join in a- 
mage is to be | 


laid when they Ny Action, Damage is to be laid only to 
fue jointly, the Huſband. | | : 


In what Caſs The Huſband is by Law anſwerable for 
zent cen all Actions for which his Wife ſtood at- 
jointly, tached at the Time of the Coverture; and 
alſo for all her Torts and Treſpaſles dur- 
ing Coverture, in which Caſes the Acti- 
on muſt be joint againſt them both; for, 
if ſhe alone were ſued, it might be a 
means of making the Huſband's Proper- 7 
ty liable, without giving him any Oppor- 7 
tunity of defending himſelf. See Bacon s 
Abridg. Vol. 1. 37. 2 


Of Actions. 


An AkRIDCMENT of ſeveral Sta- 
tutes relative to ACTIONS. 


There are alſo ſeveral Statutes now in 
Force relative to Actions, and Suits, but 
as they are pretty numerous, the Author 
therefore, and for the Reaſons beforemen- 
tioned, thinks it neceſſary to ſet down 
only thoſe that may be immediately ne- 
ceſſary for an Attorney to know, and 
chiefly ſuch as relate to the Limitation of 
Actions. 


By Stat. 4 Ed. 3. ch. 7. Eng. Exe- 
cutors ſhall have an Action for a Trel- 
paſs done to the Teſtator, as for his 
Goods and Chattels carried away in his 
Life, and ſhall recover their Damages in 
like Manner as he, whoſe Executors 
they are, ſhould have done if he had 
lived. | 


By Stat. 4 Hen. 7 ch. 20 Eng. Recove- 
ry by Covin in Actions popular, ſhall be 
no Bar in an Action bona fide, and the De- 
fendant, attainted of Colluſion herein, 
ſhall ſuffer two Years Impriſonment, but 
to be proſecuted within one Year; and 
the Releaſe of a common Perſon ſhall 
not diſcharge it. 


And by 28 Hen. 8 ch. 21. All Actions 
upon penal Statutes, where the Forfei- 


ture goes to the King, are to be proſecut- 
| ed 


B 4 


Executors to 
have an Action 
for Treſpaſs done 
to their Teſtator 
and recover as 
he ſhould have 
done. 


Recovery by Co- 
vin, in Actions 
popular no Bar 
in an Action be- 


na fide. 


Forfeitures to the 
King or Informer, 
or King and In- 
former when to 
be proſecuted. 


) 


8 | Of Actions. 


ed within two Vears, and where to the 
Informer, or to the King and Informer, 
within one Year. But Care muſt be ta- 
ken that a ſhorter Time is not limited 


by any other Statute, for if there be it 


muſt be obſerved. Jide poſt. 


No Action ſhall 
abate by Demiſe 
of the King or 
Promotion of 
Dignities. 


By Stat. 10. ch. 1. Seſs. 1. ch. 14. No 
Writ, Action, or Suit ſhall abate on Ac- 
count of the Death of . the King, or of 
any Perſons being promoted to Dignities 
pending the Suit. 


Executors of Te- 
nant in Fee ſim- 
ple, &c. may 
bring Action of 
Debt for Rent 
unpaid at the 
Death of the 
Teſtator, while 
the Lands conti- 
nue in the De- 
meſne of the 
Tenant. 


By 10. Ch. 1. Seſs. 2. ch. 5. Executors 
and Adminiſtrators of Tenants in Fee 
ſimple, Tail, or for Life, may bring 
Action of Debt for Rent unpaid at the 
Death of the Teſtator, c. or may 
Diſtrain for the ſame as long as the Lands 
continue in the Demeſne of the ſame 


Tenant, c. 


And the Huſband after the Death of 
his Wife, may have the like Remedy 


for Rent of her Lands unpaid before 
her Death. 


The Huſband 
after the Death 
of the Wife may 
have the likeRe- 
medy. 


The like Reme- The like Remedy for Tenants for the 
dy for Tenant, 


el aufer ie Life or Lives of other Perſons, where 
where C. qu. the Perſon or Perſons for whoſe Life, 


e 06 LM the Eſtate, c. did depend, do 
Aye. 


None to make 
Entry but with- 
in 20 Years from 
dis Title. 


By 10 Ch. i. Seſſ. 2. ch. 6. None are 
to make Entry into any Lands, Sc. but 
within 20 Years from his Title. 

Sav- 
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Of Aclions. 


Saving of 10 Years after Impediments 
removed for Infants, Feme Coverts, Per- 
ſons uon compos Mentis, impriſoned or 
beyond Seas. 


And by the ſaid Statute, all Actions 
on the Caſe, (except Slander) Account, 
7 (except concerning Merchandize) Treſ- 
paſs, Debt, Detinue, Replevin, Quare 
= clauſum fregit, are to be brought within 
—* fix Years, 1 TP 


J)). ĩ ͤ EE TH Are. 
8 ye, 4 5 5 


All Actions of Treſpaſs of Aſſault, 
Battery, Wounding, or Impriſonment in 
four Years. f 


„ 
. * 
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And all Actions on the Caſe for Words, 
within two Years, 5 


But on Reverſal of Judgment in any 
of theſe Actions by Error, or Outlawry, 
the Plaintiff to have one Year after the 
= Reverſal to bring his Action anew. | 

4 


%” 8 SS | 
* 
* 


A Saving for Infants, Feme Coverts, 
non compos Mentis, impriſoned, or be- 
= yond the Seas, ſo, as they commence 


2 
e 


mited after their reſpective Impedi- 
ments are removed. 2 c 
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This Act not to extend to Quare Im- 
pedit, Darrein Preſentment, or Jure Pa- 
tronatus, nor to the Poſſeſſions, Sc. of 
the Clergy or ſpiritual Livings, nor to 
= Tythes, Penſions, Portions, Obyenzons, 

; O a- 


9 


A Saving for In- 
fants, Ee. : 


Actions on the 
Caſe, Account, 
Treſpaſs, Debt, 
Detinue, &c. to 
be in 6 Years. 


Aſſault, &c. and 
Impriſonments 
in 4 Years, 


For Words in 2 
Years. 


Plaintiff to have 
1 Year after Re- 
yerſal or Out» 


lawry. on Vier 


Saving for In- 
fants, Se. 


their Suits within the Times before li- 


To what this A& 
is not to extend. 


Actions popular, ht 
and on penal Sta- Actions popular, and all Actions upon 


10 Of A&1095. 


1 goo * Oblations, or to any annual, caſual, or 
: on we Profits . 


By 10 and 11 Cha. 1. Sell 4. ch. 11. 


tutes to be pro- 


fecuted in the penal Statutes, ſhall be proſecuted in the IM 
County where County where the Offences were com- 


the Offence was 


committed. mitted, and the ſame Proceſs ſhall iſſue 1 
cherein as in Actions of Treſpaſs, Ji 
Armis. And Informations laid in Dublin 


ſhall be void, (Quære, If the Offence was 4 
committed in Dublin ?) 9 


And no Declars- And the Officer of the Court is not 
tion to be recelv- to receive any Declaration, Sc. in ſuch RX 


ed by the Officer 


but on Affidavit Action, until the Informer ſhall produce 
chere. an Afﬀidavit, that the Offence was not PE 
£ committed in any other County than as 


laid in the Declaration. 


To what this A. This Act extends not to Maintenance, 
ſhall not extend. Champerty, King's Cuſtom, nor to any 
5 Action, Sc. againſt any Sheriff upon the 
Statute 2 3 Hen. 6. ch. 10. for not mak- 
. 5 aps. 98% as hs Oy 
No ion on col- * „By 7 Wi NI. 3.-Sefſ. 1. ch. 12. No 
lateral Promiſes, Action lies againſt an Executor or Ad- 


or verbal Pro- 


miſes, nor on any miniſtrator on a ſpecial Promiſe for the 


Agreement not Debt, Sc. of the Teſtator, Sc. out of 


to be performed 


within one Year his own Eſtate; nor to charge any De- 


2 to fendant on ſpecial Promiſe for the Debt, 
Sa of another. Nor on any Marriage a. 
greement. Nor on any Contract for | 


Sale of Lands. Nor on any Agreement 
not to be performed within one Fear, 
00 | unleis 


Or 


72 


N 
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And by one joint Tenant and Tenant 


8 BY ny. 


in common, his Executors, Sc. againſt 


2 

* 

e 
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Of A&tons. 


unleſs the ſame be reduced into Writing, 


= and ſigned. 
Buy 6 Ann. ch. 10. Actions of Account 
may be maintained againſt the Execu- 
tors, Sc. of a Guardian, Bailiff, or Re- 


the other, and his Executors, &c. 


And by this Statute, if the Defen- 
Adant in caſe of any of the perſonal Ac- 
tions in the aforeſaid Statute 10 Cha. 1. 
Seſſ. 2. ch. 6. be beyond Sea, the Plain- 
tiff has the ſame Time after his Return 
to bring his Action. | 
At common Law no Action of Debt 
lay for Debt on a Leaſe for Life; for the 
© Tenure being in the Realty, the Tenant 
could not be charged in any perſonal 
Action for it. 4 Co. 49. a. N 
But by g Arn. ch. 8. (Pars) an Ac- 
tion of Debt may be brought for Rent 
on a Leaſe for Life againſt Leſſee or Aſ- 
ſignee as on a Leaſe for Years. 


By 2 Geo. 1. ch. 5. None are to be 
ſubject to Action or Damages for acci- 
dental Fire broke out in his Houſe, Sc. 
(not to extend to Agreements between 
Landlord and Tenant.) 


By 8 Gr 1. ch. 4. In Actions of Debt 
due on Specialties, Judgments, Satutes, 


11 


Actions of Ac- 

count maintain- 

able againſt Exe- 

cutors of Guar- 

dians, Bailiffs, 
c. 


And by joint Te- 
nants againſt 
joint Tenants, 


In perſonal Ac- 
tions, if Defen- 
dant be beyond 
Seas, Plaintiff 
may have his 
Action in 6 Vears 
after his Return. 


Action of Debt 
may be on Leaſe 
for Life. 


No Action or 
Damages for ac- 
cidental Fires in 
Houſes, c. 


In Actions of 
Debt, Sc. due 
20 Vears, if no 
Action be in that 


12 Of Aclions. 


_ Hor Inte- Sc. due 20 Years, if no Action or Suit 

dant may plead be commenced in that Time for the Re. 

Payment in Bar. COyery thereof, nor any Intereſt paid, 
nor other Satisfaction made on account 
thereof, the Defendant may plead Pay- 


ment in Bar. 


How 3 By 8 Geo. 1. ch. 14. pars. A Banker 5 
ed againſt Ban. concealing himſelf, on Affidavit of 
kers on conceal- ſuch, and on Demand at his Shop, the 
ing themie'®: party in ſuch Caſe may proſecute his 

Action, as if the Banker had been ar- | 


reſted and entered an Appearance. 


Chief-Rent due By 11 Geo. 2. ch. 15 Archbiſhops 
to Biſhops at the ; | 3 EY Sea "—_ 
TimeofTranſla- and Biſhops may, after their Tranſlation, ** 
tion, @c. rec- bring Action of Debt for Chief-Rent; 7 
verable, Ic. by k A | 
Action of Debt. and their Repreſentatives may do ſo af 
ter their Death againſt the Tenants who 
ought to have paid, or any claiming un- 
der them, ſo as ſuch Action be com- 
menced within two Years after Tranſla- 


tion. 


AQions againſt By 13 Geo. 2 ch. 8. Actions for the 
Juſtices of de. Penalty: by this Action Juſtices of the 
glect in reſpect Peace neglecting their Duty appointed 
be in tr Ilontne by this Act in reſpect to Lotteries, to 

be brought in ſix Months. 


And Actions fr. And Suits proſecuted on this Act, for 
the Penalties for 5 


Gaming and the Penalties by this Act, on Horſe 
Horie Tre Races or Gaming, to be commenced 
lendar Months. in three Calendar Months, and to be 

brought where the Cauſe of Action a- 


roſe. 
By 
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Of Actions. 

By 15 Geo. 2. ch. 4. Tenants who 
ſhall remove their Goods to defraud 
their Landlords, and Perſons aſſiſting 
therein, ſhall forfeit donble the Value 
of the Goods, to be recovered by Ac- 
tion of Debt. 


By 25 Geo. 2. ch. 1. Actions for 
the Penalty by this Act, for import- 
ing Gold and Silver Lace, not of the 
Manufacture of Great-Britain, to be 
brought in the Exchequer. 


And by the ſaid Act, ch. 4. Action 
of Debt may be brought for the Pe- 
nalty of 501. laid by this Act on Per- 
ſons counterfeiting Licences for Haw- 
kers and Pedlars ; one Moiety of which 
goes to the King, the other to the Per- 
ſon who proſecutes or ſues for the ſame. 


And by the ſaid Act, ch. 6. Aſſignees 
of Judgments may bring Actions there- 
on, and proceed in their own Names as 
the Aſſignors might have done. 


And by the ſaid Act, ch. 10. Action 
of Debt may be brought in any of the 


Action of Debt 
for Penalty on 
Perſons remov- 
ing Goods to de- 
fraud Landlords. 


Actions for im- 
port ing Gold and 
Silver Lace not 
of Britiſh Manu- 
facture, to be in 
the Excheguer. 


Action of Debi 
for counterfeiting 
Licences toHaw- 
kers and Pedlars. 


Actions on 
Judgments main- 
tainable by Aſ- 
fignees thereof, 


Action of Debt 
for the penaltics 
for Selling un- 


four Courts Dublin, or by Civil Bill (if famped Plate. 
within the Civil Bill Act) for the Penal- 


ties by this Act, and the Statute 3 Geo. 2. 
ch. 3. on buyers and ſellers of Gold o 
Silver Plate unſtamped. | 


But Note, It is worthy of Obſervation 
here, that as there is no original Writ 
| in 


There being no 


Original in this 
Court, the ſafeſt 


14 Of Proceſs and Arreſis. 
way tofavean in this Court, (the firſt Proceeding here 
Action from a 

Limitation by. being merely a compulſory Proceſs to 
be fe a War bring the Defendant into Court) there- 
o ſue a Writ 

out of ſome of fore, no Cauſe can be ſaid to be in Court 
e Record Courts until the Defendant appears; wherefore 


| of : 

I 85 when any Action is limited by any Law, 
p as to the Time of bringing it, and that 

bolt the Plaintiff would fave it from the Ef. 

0 fect of ſuch a Limitation without further 

5 Proceeding for. a Time, the better Way 

5 will be to ſue forth a Writ from ſome 

5 of the other Courts of Record, where 

4 the Writ is an Original, for in ſuch Caſe 

43 only, the Plaintiff may be faid-t to have 

oY ae his Wen 12 

4 07 Process and ARREs Ts. 

1 HE uſual Proceſs by which De- 

tha fendants are in this Court com- 

il pelled to appear are either, 

8 iſt, A Y/rit of Capias Quominus. 

oY 2d. An Attachment of Privilege at he 

14 Suit of the Judges, Attornies, and 

"Ml Officers of the Court. 

5 3d. A Subpcena. 

2 On the two firſt of theſe Writs, to wit, 

* the Capias Quominus and Attachment of 
. Privilege, the Defendant's Body is to 
TY be arreſted and taken into Cuftody by 
vY the Sheriff of the County, to which they 
44 are directed. But as an Arreſt may be 
1 law- 3 
43 7 
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Of Proceſs and Arreſts. is 


lawful, or unlawful, either in reſpect 
of the Perſon on whom the Arreſt is 
made, or in the Manner of the Arreſt; 
as. alſo in reſpect of Time and Place; 
it may be proper firſt to ſet forth how, 
and in what. Caſes an Arreſt will be 


4 judged lawful or unlawful, as it is very 


requiſite that this ſhould be well conſi- 
dered before the Plaintiff iſſues his Writ. 


And 1ſt. HY hat Perſons may or may not 

be arreſted,” > oi © 
None ſhall be arreſted for Debt, Tref- None to be Ar- 
pals, Se. or other Cauſe of Action, but Views of — 


by Virtue of a Precept or Command- Precept. 


ment out of ſome Court; but for Trea- 


ſon, Felony, or Breach of the Peace, 
any Man may arreſt without Warrant, 
or Precept. Terms de la Ley, 84. 

The Sheriff muſt take Notice (at his Went ai pe- 
Peril) of the Perſon and Goods that he ri. 
arreſts, for if he arreſts F. $. inſtead of 
J. NM. he does it without Warrant. Dalt. 
112. . eee 

If the Warrant is to take A. B. and Other Perfone of 
there are ſeveral of that Name, and tile . 
wrong Perſon is arreſted, an Action of 
falſe Impriſonment lies. Nel/. Iuſt. 590. 


. 
+ 4 


Peers of the Realm and Privy-Coun- Peers, Ge. Pri- 
ſellors are privileged, ſo are all Females 
who are Noble by Deſcent, or Mar- 
riage: but Note, a Difference between 
Females who are noble by Marriage and. 
| thoſe 
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16 Of Proceſs and Arreſts: 


thoſe who are noble by Deſcent ; for it 
is true, Sr Baroneſſa, Sc. by Marriage 
marrieth under the Degree of Nobility, 
ſhe hath loſt her Name of Dignity ; for 


in ſuch Cafes Si mulier nobilis nupſerit 


ignobili Deſierit eſſe nobilis. But if ſhe 
be noble by Birth or Deſcent, whoſoever 
ſhe marrieth yet ſhe remaineth noble; 
for Birthright is Character Indelibilis, but 
that which is gained by Marriage may 
alſo be loſt by Marriage, for Zotdem mo- 
do quo quicquid conſtituitur diſſolvitur. 
See Co. Litt. Sect. 9. pa. 16. E. F. 6. Co. 
Reg. 83. Againſt theſe the Proceedings 
are by Letter Miſſive, Subpœna, and 
Diſtreſs Infinite. 75 Hs 


| Partiament Men A Member of Parliament is privileg 


privileged. ed as well in his Lands and Goods as 
in his Perſon during the Time of Pri- 
vilege, for by being diſturbed in any of 
them he is hindered in ſerving the Com- 
mon-Wealth, which is to be preferred 
before all private Intereſts whatſoever. 

Styles Reg. 502. Vide Poſt. 


Bodies of Mem- And by Stat. 1 Geo. 2. ch. 8. Bodies 
ment for what Of Members of Parliament are privi- 
M qt leged from Arreſts 40 Days before and 

40 Days after the Seſſions or Proroga- 


tions and during the Sittings. 


And Corporat Corporations and Companies are not 
on and to be arreſted, but are to be proceeded 
againſt by Summons and by Diſtreſs 


infinite. Inſt. Legal. 17. | 
By 
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Of Proceſs and Arreſts: 


By co Edw. 3. ch. 5. and 1. R. 2. 
ch. 15. Eng. Clerks officiating Divine 
Service are not to be arreſted on Pain of 
Impriſonment, unleſs they conceal thein- 
ſelves by Colluſion. 


Attornies and Officers of the Court 
are privileged from Arreſts upon meſne 
Proceſs in all civil Actions; for it is pre- 
ſumed they are always preſent in Court 
ind ready to anſwer the Plaintiff there : 
but an Attorney, &c. may bearteſtedat the 
Suit of an Attorney; for, Inter pares non 
eſt poteſtas, 2 Mod. 208. 1 Roll. Abr. 274. 


And Attornies 
and Otficers of 
the Court, 


* &d Quer. 


So he may upon an Execution at the 


{ Suit of a common Perſon, it being a 

judicial Proceſs, or for Contempt, Miſde- 
meanour, or Breach of the Peace : fo if 
he be ſued in Auter droit as Executor, 
Adminiſtrator, Guardian, or Truſtee, 
he may be arreſted and held to ſpecial 
Bail, Hob. 177. Sed Quær. for the Privi- 
leges which Attornies have is not upon 
their own Accounts, but becauſe of the 
Prejudice that may accrue to the Buſi- 
nels of the Court, and the Suitors there- 
in, where their Attendance is required 


were they to be at all Times liable to 


Arreſts. And they are not held to ſpe- 
cial Bail, becauſe they are obliged to at- 
tend, and therefore are preſumed to be 
always amenable, 


An Heir, Executor, or Adminiſtrator, 
is not to be arreſted Os the Debt of the 


Ahtceſtor, Teſtator, or Inteſtate, for it 
Vol. I. GC would 


Heir, Executor, 
or Adminiſtra- 
tor, not to be 
Arreſted for a 
Debt due by the 
Anceſtor, Teſta- 
*or, or Inteſtate. 
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Of Proceſs and Arreſts. 


. would be unreaſonable to ſubject their 


A Perſon going 

to give Security 
of the Peace pri- 
vileged. 


So is a Witneſs 


and a Juror, 
and all Perſons 
attending a 
Court of Juſtice. 


If Protections 
extend to Con- 
temps. 


1759. 


Perſons to an Arreſt for the Debt of an- 
other; but an Executor or Adminiſtra- 
tor may be arreſted for Rent which 
has become due ſince the Death of the 
Teſtator, or Inteſtate, and will be oblig- 
ed to give Bail, if the Sum be 10 J. or 
upwards. | 


A Perſon going to give Security of the 
Peace is for the Time privileged from 
Arreſts. Comberb. 29. 


So a Witneſs and a Juror are protect- 
ed by the Law from being arreſted upon 
any civil Action both in going to, and 
returning from the Court; as are al 
Perſons who are ſummoned, or under 
a Neceſlity of attending Courts of Juſ- 
tice, though they have not any written 
Protection from the Court; but in order 
to prevent both Trouble and Expence, 
it will ever be the better Way to ſue for 
a Protection. 


But it is ſaid that Protections do not 
extend to Contempts. Sed Quær. for it 
would ſeem ſomewhat extraordinary in 
the Caſe of a Juror, or a Witneſs, whom 
the Court would puniſh for a Contempt 
for Non-attendance where they are ſum- 


moned. See the Caſes of Mr. M*Naghten, 


Collector of Colerain, and of the Sheriff 
of Limerick in this Court, Trinity Term, 


It 
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It | is ſaid, that a the Lord- Mayor of Lord Mayor of 


1 3 ol d- er e 
London is privileged from being arreſt- arreſtedG. 


ed in any civil Action during his Mayor- 


alty, but the Lord-Mayor of the City of 
Dublin may be ſo arreſted. An Inſtance in 
the Caſe of Wade againſt Burroughs 
Lord-Mayor of Dublin, though it was 
then thought, that a Station of ſuch 
Eminence and Dignity meritted a Di- 
ſtinction of Privilege from Arreſts 
during its Continuance. 

The Plaintiff immediately after a Plantif Arreſt- 
Trial in C. B was arreſted at the Suit ke F-00471" 
of the Defendant by Proceſs of B. R. ter Trial by Fro: 
the Plaintiff was diſcharged and the Des Court dilcharged 
fendant fined. Gold/. 33. „ 

If a Defendant be legally delivered Defendant legal. 
from an Arreſt upon any Proceſs, he ſhall Neg. 
not be arreſted again at the ſame Time Plantiff ſhall not 
by any other Proceſs at the Suit of the a fame time 
ſame Plaintiff, and the Plaintiff and At- another Procefs. 
torney ſhall be both puniſhed as the 
7 1 ſhall think fit. Reg. 15. Car. 2. 

N. 


By 14 Geo. 2. ch. 8. Sect. 3. Brit. No Seamen not to be 
Perſon who ſhall liſt himſelf to ſerve on gui Yi ; 
Board any of his Majeſty's Ships of War Matters or Deb? 
ſhall be arreſted on any Proceſs, except eg 
for criminal Matters, or for a real Debt 
amounting to 20/. to any one Perſon, 
to be verified by Affidavit; and if any 
fuch Perſon ſhould be fo arreſted, the 
Judge of the Court from whence the 
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20 Of Proceſs and Arreſts. 


Proceſs iſſued ſhall diſcharge him with- 

out Fees, and with Coſts againſt the 

But Plantifmay Plaintiff, But upon Notice given to ſuch 
enter aan Seamen, or left at the laſt Place of his 


rance againſt 


— Reſidence, the Plaintiff may enter an 
ment Gs. but nt Appearance for him, and proceed to 
os RETIRE 20s FR &c. againſt him, but not to 

1ave any Execution againſt the Body of 


ſuch Seamen. 


The like Law And by 25 Geo. 2. ch. 2. Seſ. 1. Brit. 
as to Soldiers but the like Law was made with regard to 
chern but te Soldiers who ſhall liſt, or be inliſted in 
Debts of 101. his Majeſty's Service; but that this Sta- 

tute in regard to Soldiers extends but 


to the Sum of 101. 
2dly. The Manner of making Arreſts. 


ar ne? bon It is not ſufficient for a Bailiff (who 

ſufficient Arreſt. has a Warrant againſt a Man) to fay I 
arreſt you at the Suit of A. B. Plaintiff 
in the Writ; but the Officer muſt actu- 
ally lay hold of him, or touch him, other- 
wile it is no Arreſt. Trin. 3 Ann. B. R. 
Lill. Reg. 63. 


A Man in Cu When a Man is in Cuſtody of the 
tody and another Sheriff by Proceſs of Law, and after- 
wards another Writ is delivered to the 

Sheriff to arreſt him who is in Cuſtody, 

he is preſently in Cuſtody by Force of 

the ſecond Writ, although the Sheriff 

don't actually arreſt him; for to what 

Purpoſe ſhall he arreſt him, who is and 

was before in Cuſtody. Et Lex non pre- 

cepit 
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Of Proceſs and Arreſts 


cepit inutilia, quia inutilis Labor ſtultus, 
5 Rep. 89. | 


4dly. 45 to the Time and Place. 


An Arreſt in the Night is lawful, as 
well at the Suit of the Party as at the 
Suit of the King. 9 Rep: 65. B. 66. A. 
Mackalley's Caſe. Cre. Ja. 486. 


By 7 Fill. 3. ch. 17. All Arreſts up- 
on a Sunday are void, except for Trea- 
ſon, Felony, or Breach of the Peace, and 
the Perſons executing the ſame to anſwer 
Damages, as if they had done the ſame 
without Warrant. 


If a Defendant be arreſted on a Ca. 
$4. on the Day of the Return of the 
Writ the Arreſt is good, but if he be 
arreſted on any Day after the Return 
Day, it will not be good, tho! it is be- 
fore the Quarto die pot ; nor can the Of- 
ficer juſtity it in Treſpaſs, or falſe Im- 
priſonment. 3 Salk. 46. cites 3. Cro. 180, 
408. Moor 71 1. Sid. 22999. 


By 3 Edw. 1. ch. 33. None (except 
the King's Miniſters) ſhall, within a Li- 
berty arreſt, any Perſon paſſing through 
the ſame, and holding nothing thereof, 
for any Contracts, Covenants, or Treſ- 
paſſes, made or done out of ſuch Li- 
berty, in Pain to pay double Damages to 


21 


Arreſts in the 
Night lawful. 


Arreſts upon 
Sunday void, 


Arreſt good on 
the Return Day 
of the Writ, but 
not after, 


No Arreft with- 
in a Liberty for 
Contracts out of 
R N 


the Party grieved, and a Fine to the 


King. 
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33 Of Proceſs and Arreſts. | 


When Defendant If the Defendant lives in a Liberty 
tr, how the the Sheriff is to direct his Warrant to 
ur is to pro- the Bailiff or other Officer who hath 
Se Execution and Return of Writs within 
the Liberty or Franchiſe, to execute the 
- Writ, which if he do not, the Sheriff 
Meandevi Balls. TRAY return thereon a Mandavi Ballrvo, 
Nin Onittas, &cc. and thereupon a Non omittas prop- 
ter aliquam Libertatem, ſhall iſſue direc- 
ted to the Sheriff, upon which the She- 
riff's Officer, may, with the Sheriff's 
Warrant, enter and execute the Writ 
within ſich Liberty; or if the Bailiff 
make an inſufficient fe a Non omil- 
tas will be granted. 
ee, Sa. The Writ of Non "WF was given 
tute, by the Statute of Ve eftminſter, 2. Ch. 39 
for when the Bailiffs of Liberties id 


Return of Writs upon a Mandate to 


them they would do nothing. Now a 
Remedy is given by this Statute, for by 
the Non oinittas the Sheriff is com- 
manded uod non omittat propter aliquam 
Libertatem quin Exequetur Preceptun we 
mini Regis. 2 Inſt. 450. | | 


But if the Writ be directed to the 
Herts i the ae Coroners there needeth no Mandate, for 
to them, may they may enter any Liberty, to execute 
without 4 Alan. it. And it is faid, that the Sheriff upon 
date, and exe- A Capias Quominus may enter any Liber- 
8 dle Sl ty, or Place of Immunity and execute it 
may on a Capias Impune under the aforeſaid Surmiſe, that 
un, the Plaintiff is Debtor to the King, and 

for that very Reaſon, the Words Quod 


aon 


But the Coro- 


e 


Of Proceſs and Arreſts. 


non omittas propter aliquam Libertate. quin 
cam ingred. Sc. are inſerted in the Body 
of this Writ. But if a Sheriff ſhould 
enter a Liberty upon a common Capias 
from any other Court, and execute the 
Writ without firſt proceeding by a Man- 
date, Sc. as is beforementioned, the 
Lord of the Liberty may bring an Ac- 
tion againſt him. See Style's Reg. 72. 


There are alſo other Places of Immu- 
nity and Freedom from Arreſts in all 
civil Actions, on Account of the Perfons 


who preſide there, or who reſide there- 


in, and the Reſpect and Deference that 
are due to them: Such are the King's 
Palace, or Caſtle of Dublin, and all 
Places within the Limits thereof, Courts 
of Juſtice, &c. 


It is ſaid, that if a Perſon be arreſted 


on a Meſne Proceſs in the Four Courts, 
Sedente Curia, he ſhall be diſcharged up- 
on Motion, but not if he was taken in 
Execution: but even in that Caſe the 
Officer is puniſhable per Curiam, and 
that is the Practice at Meſtminſter. See 
Bulſt. 85. 3 Salk 46. And it is alſo ſaid, 
that the Practice is the ſame on an Ar- 
reſt at an Aſſizes. | 


Of Arreſts in general, aud ſome Statutes 
relative thereto. 


The Sheriff is not to diſpute the Au- 
thority of the Court altho' the Proceſs 
"C 4 ſhall 
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Other places of 
Immunity. 


If a Perſon be 
arreſted on a 
meſne Proceſs in 
the Four-Courts 
edente Curia, he 
hall be diſcharg- 
ed, it on a Judi- 
cial, he ſhall 
not, but the Of- 
ficer ſhall be pu- 
niſhed. 


Sheriff not to 
diſpute the Pro- 
cets of the 
Court. 
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24 Of Proceſs and Arreſts. 


ſhall be erroneous, but is to arreſt the 
Defendant. Dall. 104, 106, 107. 


The Bailiff 's By 23 Hen. 6. ch. 10. The Fee to the 
bed, 4% Bailiff on Arreſt is 4 4. 


Sheriff to take And by the ſaid Statute no Bond ſhall 
3 bea be taken by the Sheriff or his Officers 
| from a Perſon arreſted but for his Ap- 
pearance, and to be made to the Officer 

himſelf. = 


None to be ar- And by 7 Vill. 2 3. ch. 2 5. None to 


ſted 
8 be arreſted on any Proceſs (except Capi- 
mn 8 as Ullegatum, Attachment for Reſcue, 
fee, | or -for © Contempt, and Privilege) not expreſſ- 
eee ing the Cauſe of Action, and where the 
the Cauſe of Ac- Defendant i is bailable by 23 Hen. 6. ch. 
eng and 40 1s TO, EngliſÞ, ſhall be compelled to give 
NG by She- Bond for Appearance exceeding 400. and 
ris Ge. for Ap. all Sheriffs, &c. in ſuch Caſes ſhall. bail 
pearance and to 7 
be diſcharged on fuch Defendants ; and upon an Attor- 
an Attorney's 
eee ney 7. e e = the oe ant 5 
the Court from whence the Froceſs it 


ſued, ſuch Bond ſhall be diſcharged. 


Attorneys to PR of all theſe Laws and Statutes 

he Never Fall rota a Arreſts, the Attornies of the 

aws and Sta- 

tutes relative to Court (who in civil Actions are the Per- 

Arreſts, ſons that iſſue all the Proceſs for that 
Purpoſe) are bound to take eſpecial No- 
tice, and are allo in all Caſes to be ex- 
tremely cautious of taking away the Li- 
berty of a Man's Perſon, and never for 
the Sake of Gain, to attempt it without 


2 ſufficient legal Foundation or Autho- 
| rity, 
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Cap Quo Bail Bond, &c. 


rity, not only in regard to Liberty, 
than which there is not any Thing more 
precious, but for their own Sakes, as it 


is at their Peril if they miſbehave in this 


Reſpect, or cauſe a Man to be impriſon- 


ed unjuſtly ; beſides they may, by ſuch a 


Proceeding, for ever injure his Credit : 
therefore, as this is a Matter of no ſmall 


Conſequence in the Conduct of an At- 


torney, ſome Rules and Inſtructions will 


hereafter be given for their Behaviour 


and Proceedings herein, in treating upon 
the marking of Writs and ſpecial Bail. 


— 


Capias Quominus, Bail Bond, 
Appearance and Bail. 


F the Defendant be not privileged in 

Perſon, Time, or Place, and if the 
Plaintiff is not an Attorney, or Clerk of 
the Court (for he may have an Attach- 
ment of Privilege) the Proceſs on Which 
to arreſt the Defendant is a Writ of 
Capias Quominus, which may be mark- 
ed, if the Cauſe of Action be ten Pounds 
or upwards, in order to have ſpecial Bail; 
and it muſt be made returnable on one 
of the Return Days in Term, and muſt 
alſo be teſted in Term. But Note, a 
Term is not to be paſſed over in the 


Return of a Writ. 


It 


Capias Quominus. 


How to be re- 
turned and 
teited. 


26 


How to be di- 
rected, and how 
to be marked. 


When the Sum 
is due by Bond 
or Note, Ec. 


For Goods ſold 
and delivered, or 
a Book debt. 


In Actions of 
Treſpaſs, Aſ- 
ſault, or Mai- 


hem. 


Cap Quo Bail Bond, &c. 


It is to be directed to the Sheriff of the 
County where the Defendant lives, and 
if it be marked, it muſt be ſet down 
how the Sum became due, or what the 
Action is, and the Reaſon of marking 
the Writ is, that the Sheriff may be 
careful what Bail he takes. 


If the Sum be due by Bond, Note, 
Sc. the Attorney for the Plaintiff ſhould 
take care to have the ſame delivered to 
him as his Juſtification for marking the 
Writ, it being Penal in him to mark it 
without ſuch Authority, to be produced 
to the Court when required. 


If the Debt be for Goods fold and 
delivered, or any Demand without Note, 
or Specialty as aforeſaid, the Plaintiff 
ſhould regularly make an Affidavit of 
the Sum due to him, and upon what 
Account, before the Writ be marked. 


In all Actions of Treſpaſs, Aſſault, 
Battery, or Maihem, a Writ is not to 
be marked for any Sum but by the Di- 
rections of the Chief Baron, or, in his 
Abſence, by one of the other Barons, 
upon a Petition to be preferred to him 
by the Plaintiff for that Purpoſe, in 
which Petition, the ſeveral Facts are to 
be particularly ſet forth, and alſo at the 
ſame Time, an Affidavit is to be. made 
of the Truth of the ſame. 
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to be accounted any 


Cap Quo Bail Bond, &c. 


It was ordered by the Court, that for 


the frre, no Writ of Capi bene 
or Attachment to be iſſued out of the 


pleas Office of this Court be mark'd, 


in order to compell the Defendant to 
give in ſpecial Bail at the Plaintiff's Suit, 


but by the Plaintiff's Attorney ſuing out 


the ſaid Writ; and that the ſaid Attor- 


ney mark not the ſaid Writ for ſpecial 


Bail, unleſs he hath in his Cuſtody ſome 
Specialty, Deed, or Indenture under the 


Defendant's Hand and Seal, or a Bill of 


Exchange, or do file an Affidavit on Re- 
cord of ſome other Debt, which may, by 


the uſual Rules of this Court, enforce the 
X Defendant to enter Bail de Adjudicat. 
& /olvend. at the Plaintiff's Suit. A 


When the Writ of Capias Quominus 


is thus prepared, it is to be. brought to 
the Clerk of the Pleas Office of this 
Court in order to have it entered, and 
ſigned, and for which, his Fees is 6 d. 


and it is to be by him examined before the 
iſſuing thereof; and if the ſame be not 


# iſſued in manner as aforeſaid, the ſaid 


Writ, nor any af gen vn thereon, are 


Court. 


And when it is thus entered and at- 
teſted, it is then to be brought to the 
Seal-Office to be ſealed, for which the 
like Fee of 6d. is to be paid; and when 
it is thus ſigned and ſealed, it is to be 
delivered to the Sheriff of the Countv to 

which 


*7 

24th Nov. 1687. 
RULE. 

Capias Quomius 

& Attachment, : 


12th Feb. 1688. 
RULE. 

The Capras Dave 

minus tobe en- 

tered, ſigned, & 

ſealed. 


ecord of this 


To be delivered 
to the Sheriff of 
the County, 


28 Cap Rue Bail Bond, &c. 


which it is directed, and thereupon he 

Warrant. makes out his Warrant for apprehend- 
— ing the Defendant's Body, for which he 

is to be paid 2s. 4.4. 2 


And a Memo. The Perſon who delivers the Writ o 
taken thereof, the Sheriff, ſhould take a Memorandum 
© in Writing of the Time and Manner off, 
delivering it, of the Names of the Par.. 
ties, and of the Teſt and Return there. 
of, in order to make an Affidavit of the 
Delivery of it, in caſe the Sheriff mou 3 
neglect, or refuſe to return it. _ 


* . — — pd * 
_—_ — — | = <> = . — 
Iz 2 : 2 - 2 > 
n 8 N N 8 
: CONTI 12 * ee — N 
2 1 * 5 I v ” . z q 
Sv 6 4 Cons — - — e 4 — 2 2 
— «tp 0 Fl 0 = 5 * 3 8 ' \ 1 fe N 
. 4 r ERC 76. 4 , + * . — = 
* 2 ” 2 << * * py 23 * bat — — 22 —— 2 — — — 
0 . * omg 4 e — = 
* * — n 2 — - =. 


F — "IS. - 
Hf a 5s = Ages . _— 7 ES A ICE 
- , 2 ! nit oO 2 3 


2 


e 


. Four Defendants And note, four Defendants may be 
'Þ n 7 


ſeparate War- put in one Writ, but there muſt be . 
8 parate Warrants for each of them. I 


54 The Sheriff's When the Sheriff arreſts the Defen- | 
=. | reſtive the De. dant, he takes a Bail Bond according to 
| fendant's Body. the Writ, either for Appearance, or ſpe. 
in cial Bail, but if the Writ be not mark- 
"I ed, upon a Certificate of an Appearance 
| LI being entered by an Attorney of the 

5 Cu, the Bail Bond ſhall be diſcharg- 
ed. 


© 


Sheriff refuſing If the Defendant offers Bail to the 


. 4 3 — Sheriff upon the Writ, and the Sheriff 
pi Hato the Chief ſhall refuſe to take the ſame, the Defen- Þ 
1 dant may give Bail to the Chief Baron, 

Wo | firſt giving Notice thereof, as is hereafter Þ* 
n directed, LO FO. 
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or give ſpecial Bail, (as the Caſe is) 


Cap” Quo Bail Bond, &c. 29 


Proceedings againſt the Sheriff for not 
returning his Proceſs, and alſo for 
not bringing in the Defendant's 
Body. 


If the Defendant doth not appear, Fines againft be 
Sheriff for _ — 
4 returning hie 
and that the Sheriff makes Delay in re- writ. 
turning his Writ (as it often happens 

when the Bail Bond is not brought into 


his Office, or where he hath taken in- 


= ſolvent or inſufficient Bail; or that he 


hath let the Defendant eſcape,) then 

Affidavit is to be made of the Delivery 

of it to him; which Affidavit is to be 

filed in the Pleas Office of this Court, 

and on an atteſted Copy thereof, the 

Plaintiff's Attorney may move the Court 

the next ſitting Day after the Day on 

which the Writ is returnable, to oblige 

the Sheriff to return his Writ in two 

Days on Pain of 40s. Fine; and after a 

third Fine is obtained, the Court (on 

Motion) will grant an Attachment to the Attachment to 
Purſuivant againſt the Sheriff. e 


If it ſhould ſo happen that there are pine: againſt 


but two Days from the Day on which Sheriff 


the ſecond Fine was obtained, before the 
laſt Day of the Term, the Plaintiff's 
Attorney may, on the firſt of theſe two 
Days, move the Court that the Sheriff 
may return his Writ on the following 
Day, 
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Fines againſt the 


Sheriff, 


Motion on the 
laſt Dayof Term 
to fine the She- 


riff, 


— 


Qn a further 
Fine moved, the 
laſt Rule to be 
produced. 


Cap Quo Bail Bond, &c. 


Day, on Pain of a further Fine; and if 
there ſnould be but one Day before the 
laſt Day of Term, he may then move 
that the Sheriff ſhall on that Day return 
his Writ ſitting the Court, on the like 
Pain, which the Court will grant. And 
in either of theſe Caſes, (if the Sheriff ſtill 
ſtands out) he may, on the laſt Day of 
the Term, move the Court for an At- 
tachment to the Purſuivant againſt the 
Sheriff, and the Court will grant it with- 
out further Motion. And theſe Fines 
againſt the Sheriff for not returning the 
Writ (if the Term will admit of it) are 
generally carried on farther, and they 
may be carried on from. one Term to 
another. 


The firſt Fine againſt the Sheriff for 
not returning the Writ of Capias Quomi- 
nus, or Attachment of Privilege, or for 
not bringing in the Defendant's Body, 
on a Cept returned, is 405. the ſecond 51. 
the third 10/7. and ſo on ſtill doubling 
them: and theſe Fines are ſometimes 
carried on to eighty Pounds. 


On the laſt Day of Term, the Plain- 
tiff's Attorney may move the Court to 


fine the Sheriff if he refuſes to return 


his Writ, or to bring in the Defendant's 
Body, (as the Caſe is) fitting the Court. 


But in all Caſes where a Motion 1s 
made to impoſe a further Fine upon 


the Sheriff, the Plaintifl's Attorney muſt 


pro- 
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produce to the Court an atteſted Copy 


of the laſt Rule and Fine. 


If it can be proved that the Sheriff Aion againſt 
hath not taken Bail, or that he hath let f. 
the Defendant eſcape ; or that he might 


I have executed his Writ if he had pleaſed; 


the Plaintiff may bring an Action on the 
Caſe againſt the Sheriff for an Eſcape. 


When Cepi Corpus is returned, (if ci Cirpur, 
there be no Appearance entered, or Bail 
given) (as the Caſe is) the Plaintiff's 
Attorney may (on Motion) obtain a Rule 


for the Sheriff to bring in the Defen- 


dant's Body in a ſhort Day, on Pain of 
40s. Fine; and after a third Fine is ob- 
tained, he may move for an Attachment Attachment to 
to the Purſuivant as is before directed in an. 


Page 29. 


Or on ſuch Return of Cepi Corpus (if Habias Corpus 
there be no Appearance or Bail, and the , <7; 
Sheriff brings not in the Defendant's = 8 
Body) the Plaintiff's Attorney may iſſue 
a Writ of Habeas Corpus Super Cepi; and 
if on the Capias Quominus the Sheriff 
ſhall return a Cep! Corpus & Languidus 
in Friſona, a Habeas Corpus licet Langui- Habeas Cirpus 
dus may be iſſued, on which, no Return Wy e 
will be taken but a Paratum habeo ; and 
a Habeas Corpus ſuper Cepi may ifſue 
after the Sheriff has been fined. 


If the Plaintiff neglects to fine the Hatee: org” 
Sheriff the ſame Term the Writ is re- 4% . 


turnable, 


32 Cap Quo Bail Bond, &c. 
oo 3 turnable, for not bringing in the Defen- 
the Defendant's dant's Body purſuant to his Return, he 
Body the ferns, Cannot do it in the next Term; nor can 
is returnable, & he Carry on theſe Fines for not bringing 
the ſame Sheri in the Defendant's Body from one Term 
Djfring. nper to another, but muſt take out a Habeas 
Sg _ Corpus ſuper Cepi, if the ſame Sheriff be 
in Office; or a Diſtringas nuper Vic, if 
he be out of Office. 


Fines againſt the At the Return of all of any of theſe 

bringing in the Writs, the Sheriff, if he neglects bringing 

- raps intheDefendant's Body, may be amerced, 
but the firſt Fine for not returning any 
of theſe Writs (which iſſue for bringing 
in the Defendant's Body after a Cp: 
Corpus returned) is 5 /. 


Adion on the Or the Plaintiff may bring an Action 

cafe againſt te on the Caſe againſt the Sheriff for a falſe 
Return; againſt whom he may declare 
as he would have done againſt the De- 
fendant in caſe he had appeared or given 
Bail. 


Alias Habeas cer. When a Writ of Habeas Corpus Su- 
pus Geper © per Cæpi iſſues, and that the Sheriff does 
not bring in the Defendant's Body, or 

makes delay in. returning his Writ, and 

that it is fo late in the Term that the 

Plaintiff cannot obtain a ſufficient Num- 

ber of Fines againſt the Sheriff to en- 

title him to an Attachment to the Pur- 

ſuivant; in this Caſe, the Plaintiff can- 


not carry on the Fines in the next Term, 


but 


„ 


Cap Quo Bail Bond, &c. 33 
but muſt iſſue an Alias habeus Corpus ſu- | 
per cept. . OP 

And if the Sheriff makes delay in re- Fines againſt the 
turning this laſt Writ, or brings not in —— og gg 
the Defendant's Body in due Time; the 
Plaintiff may (on an Affidavit of the 
Delivery thereof) move to fine him as 
afbreſaid : And when he has obtained 
a third Fine, he may on Motion have an 
Attachment to the Purſuivant, of on ſuch 
Default of the Sheriff in not bringing 
in the Defendant's Body on the Alias 
habeas Corpus ſuper cepi, or in returning 
the Writ; the Plaintiff may (on fſach 
Affidavit as aforeſaid, and on Motion) 
| obtain a Pluries Habeas Corpus ſuper ce- U e Gr. 
pi; And on the like Default of the She- '7” ©” 
riff on this Writ, the Plaintiff may (up- 
on ſuch Affidavit of the Delivery there- 
of, and upon Motion thereon as afore- 
faid) have an Attachment to the Pur- Attachment to 
ſuivant without further Motion. . 


By Stat. 23 Hen. 6. ch. to. If the sberiff charge- 
Sheriff returns Cezps Corpus, or Reddidit 2 vu 
| /e, he ſhall be chargeable to have the 
Body of the Party at the Day of the 


Return of his Writ. 


But by this Statute it is only intended, 
| that the Sheriff ſhall be amerced to the 
King for not having the Body at the Day. 
2 Sand. Co. Poftern and Hanſon. 


Vol. J. 0 h If 
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A Sherif . If the Sheriff to whom the Writ was 
fned for not re. delivered be out of Office, and has not 
53 his returned the ſame, and a new Sheriff is 
bh in his Place, he may notwithſtanding be 
fined on Affidavit of Delivery of the 


; Writ. p 
Diſtringas »»per But if the Sheriff has arreſted the De- 
4g fendant's Body, and has returned a Cj 


Corpus on the Writ, but brings not in 
the Defendant's Body, if he be out of 
Office, the Plaintiff may (as has been 
ſaid before) then iſſue a Diſtringas auper 
Vic. directed to the new Sheriff, to de- 
ſtrain the former Sheriff; upon which, 
The Idues re- the new Sheriff uſually returns Iſſues to 


turnable there- 


gi the Value of 6s. 8d. ſometimes 3s. 44. 


Alias Diftringa,. And if the new Sheriff does not bring 
in the Defendant's Body upon thoſe Iſſues, 
the Plaintiff's Attorney may then move 
on this Writ and Return, that the Iſſues 
returned upon the Diſtringas nuper Vi. 
may be eſtreated, and that an Alias Di 
ſtringas, &c. may iſſue; which, (on ſuch 
Motion) the Court will grant; and on 
this Writ, the Sheriff uſually returns If 

The Tues ſues to the Value of 13s. 44. that is, he 

thereon. generally doubles them after the firſt 

„ 


PluriesDiſtringas, And when fiich Iſſues are returned 

and the Iſſues ; a» 

thereon. upon the Alias Diſtringas, &c. and that 
the Sheriff has not brought in the De 
fendant's Body, a Motion be made on 
this Writ and Return, that the Iſſues 


return- 


„ Ye C7 WT OY ENS 


C Quo Bail Bond, &c. 
returned may be eſtreated, and that a 
Pluries Diſtringas may be awarded; and 
on this Writ the Sheriff uſually returns 
Iſſues to the Value of 11. 6s. 8d. 


And when ſuch Iſſues are returned up- 
on the Pluries Diſtringas, and that the 
Sheriff has not as yet brought in the 
Defendant's Body, the Plaintiff's At- 
torney may then move upon this Writ 
and Return to have thoſe Iſſues eſtreat- 
ed, and that an Attachment may iſſue 
to the Purſuivant againſt the former 
Sheriff without further Motion. 


And note, if the Sheriff in Office, 
makes Default in returning any of the 
ſaid Writs of Diſtringas, the Court on 
Affidavit of the Delivery of the Writ, 
and on Motion of the Plaintiff's Attor- 
ney will fine him; and in ſuch Caſe, 
the firſt Fine is 51. 
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Attachment to 
the Purſuivant 
againſt the for- 
mer Sheriff. 


If the Sheriff in 
Office returns not 
theſe Writs of 

Diſtringas the 

Court will fine 

him. 


If the Sheriff in Office returns a Mh It aNibilor n:n ef 


or a non eft inventus upon the Diſtring. 
nuper Vic. the Court upon this Return, 
and upon a Counſellor's Motion thereon, 
will award an Attachment againſt the 
former Sheriff. Sed DQuaer. 


The Sheriffs of every County in the 
| Kingdom, by the Statute of 23d Henry 
bth. Chapter roth. are to appoint Depu- 
| ties in each of the Courts (who are uſually 
Attornies of the Courts) to tranſact Bu- 
ſineſs for them during their Continuance 
D 2 in 


inventus be re- 
turned on the 
Diſtring. Nuper 
Vic. the Court 
will grant an 
Attachment a- 
gainſt the for - 
mer Sheriff. 

Sed Quær. 


18 May 1688, 
RULE. 


Sheriffs to ap- 
point Attornies 
by Warrant to 
tranſa& their 
Buſineſs in the 
ſeveral Courts, 
which Warrants 
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are in this Court 
to be entered in 
the Office of 
Pleas. 


No Fines im- 
poſed on Sheriffs 
to be taken off 
but on Cauſe 
ſhewn by Affi- 
davit for delay- 
ing the Writ, 


Fee for Habeas Corpus ſuper cept 


cap Quo? Bail Bond, &c. 


in Office, and to give them Warrants 
of Attorney for that Purpoſe, which 
Warrants of Attorney, are, by a Rule 
of this Court of the 18th of May 1688, 


to be entered on Record in the Pleas 
Office according to the Statute, by the 


ſeveral Attornies ſo appointed, or upon 
their Default, the Court will proceed 


againſt them for their Neglect and Con. 


tempt therein. 


28th Nov. 1752. Ordered by the Court 
that for the future, no Fines impoſed on 
Sheriffs for not returning Writs directed 
to them, ſhall be reduced, without pro- 
ducing an Affidavit aſſigning the Cauſe 
wherefore they delayed returning the 
ſame. | 
The Office Fees for filing they J. 5. d 
Affidavit of the Delivery of | 
the Writ to the Sheriff in 
order to fine him, for not 7 
returning it, and for an at- | 
\ teſted Copy thereof J 
If the Affidavit be long, the, 
Officer computes how many z 
Sheets it would make if co-v o © 6 
pied in Office Sheets, and for | 
each Sheet you pay J 
For an atteſted Copy of each } 
Rule and Fine 
For an Attacht. to thePurſuivant 
For ſealing thereof 


O 2 0 
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For ſealing it 
Alias Habeas Corpus ſuper cept 
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For ſealing it oo 6 
Pluries Habeas Corpus ſuper ce- 2 
pi, and Rule 
For ſealing it | 
Fee for Diftringas nuper Vic. 
To the Seal 
Alias Diſtringas nuper Vic. and 2 
Rule 
To the Seal : 
Pluries Diſtringas nuper hr 
and Rule | 2 
To the Seal | 
Fees for Habeas Corpus Licet 1 . 
Languidus 
Seal 


O © 
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— 
D 


Proceedings againſt the Pur ſuivant and Ser- 
Jjeant at Arms to compel them to return 
their Proceſs, | 5 


When an Attachment of Contempt 
is directed to the Purſuivant, and he ne- 
glects to return the ſame in due Time, 
you may fine him on an Affidavit to be 
made, and filed of the Delivery thereof; 
or if he has taken the Defendant, and re- 
fuſes to bring in his Body, you may alſo 

her of t 


hne him: And in eithe heſe Caſes the 
Fine is 5/. And when a third Fine 1s ob- 
tained, you may then move to have him 
committed to the Marſhal of this Court. 


And on ſuch Motion, a Rule is con- 


ceived, that the Purſuivant ſhall ſtand 
committed to the Viarſhal of the Court, 
an atteſted Copy of which Rule is to be 

© N09 de- 


AS OO QA 0 oO a 


Proceedings a- 
gainſt the Pur- 
ſuivant. 


Purſuivant com- 
mitted to the 
Marſhal of the 
Court. 
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delivered to the Marſhal, and if he does 

not return the ſame in a reaſonable 

Time, you may (on an Affidavit of the 

Delivery of the Rule) move that he 

Proceedings a- may return the. ſame in two Days upon 
eee Pain of 51. Fine. And when a third 
turning the Pine is obtained, and that the Marſhal 
Ruleot Commit. Of this Court has not returned the Rule, 
the Court (on Motion,) will order that 

| he ſhall ſtand committed to the Marſhal 
Marſhal of this of the Four Courts unleſs he returns 


ted to the Mar- the Rule for committing the Purſuivant 


eee ee ſhort | Day, without NIE Moti. 
on. ” 

Marthalnot The like Provecdings are ul the 

bringing in the 


Purſuivants Bo- Marſhal, if he returns that he has taken 


85 the Purſuivant, and neglects, or refuſes 
to bring him in to be committed by the 
Court. 


Contt may but: The Court may miſe | in {heir Diſcret 
pend the Purſu- 
vant or Marſhal, on ſuſpend the Purſuivant, or — 


for refuſing 1 to do their oy ©: _ 


Fo Wo Ordered 0 the Petition of the Ger. 
Serjeant at jeant at Arms and Purſuivant of this 
Arms and ben Court, that when Attachments do iſſue 
paid their Fees reſpectively to the ſaid Serjeant at Arms, 
che Vielen, or Purſuivant, and that in Obedience 
notwithſtanding thereto, they reſpeCtively ſend down 
any Hicharge their Meſſengers to execute the ſame, 
no Diſcharge or Conſent, from any At- 
torney of this Court, or his Client only, 
ſhall be of any Avail, or hinder the 
Execution of the ſaid Attachments, un- 


lets 


leſ 


| 
| 
( 
| 
( 


Cap Au Bail Bond, &c. 


leſs their reſpective Fees. be firſt paid; 
and that no Perſon. or Perſons: ſo to be 
taken on any Attachment, ſhall be diſ- 
charged by the Serjeant, or Purſuivant, 
until the ſaid Perſon or Perſons do firſt 
produce to them a Superſedeas under 
the Seal of this Court; and that the 
reſpective Officers of ſaid Court do 
Iſſue no Superſedeas to ſuch Attachment 
without the Perſon ſo ſuing for the ſame 
do firſt. Pay the ſaid Serjeant at Arms, 
or Purſuivant reſpectively, their reſpec- 
tive, uſual, and due Fees; and that un- 
til they are paid their ſaid Fees the ſaid 
Serjeant and Purſuivant ſhall. be at Li- 
berty to renew the ſaid Attachments, 
notw / ithſtanding the Attorney to ſuch 
Contempts ſhall not renew, or conſent 
to the renewing the ſame. | 


_ Ordered that the Sexeant at Arms and 
Purſuivant of this Court ſhall. not for 
the future, Iſſue any Executięn or Exe- 
cutions, - upon judgment or Judgments 
obtained, or to be obtained, at either of 
their Suits, or the Suits of their Depu- 
ties upon Bonds taken, or to be taken by 
either of them for their Fees, without 
firſt applying to the Court in Term, or 
to the Barons in Vacation-Time, for 
their Directions and Approbation, of the 
Sum to be mark'd at the Foot of ſuch 
Execution or Executions. 


The Proceedings againſt the Serjeant 
at Arms, to compel him to return his 
D 4 Writ 


* 


RE UL E, 
5th February, 
1740. 
Purſuivant and 
Serjeant at 
Arms not to iſ- 
ſue Executions 
but by the Direc- 
tions of the 
Court, or in Va- 
cation time of a 
Baron. 


Proceedings a- 
gainſt the Ser- 
jeant at Arms 


the 
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40 
the ſameas 2— 


gainſt the Pur- 
ſuivant. 


The Sheriff 
obliged to take 
Bail. 


What ane 
he may let to 
Bail. 


What Obligation, 


and in what 


Cap Quo Bail Bond, &c. 


Writ, or to bring in the Defendant's Bo- 
dy, are the ſame, as the Proceedings a- 
gainſt the Purſuivant. * | 


Of the Sheriff" Ball- Bond and Proce: 
£9145 mgs thereon. 


When the Sheriff Aurel any one, he 
is not only authoriſed, but obliged to 
take Bail, othewiſe an Action on the 
Caſe lies againſt him. 2 Saund. 59. 
1 Vent. 55. 85. 1 Mod. 33. 1 Salk. 99 
6 Med. 122. I Bac _ 206. 


This the Sheriff is obliged to, by the 
23 Hen. 6. ch. 10. which enacts, that 
Sheriffs, Coroners, Sc. ſhall let to Bail 
Perſons by them arreſted, or in their 
Cuſtody, by Force of any Writ, Bill, 
or Warrant, in any perſonal Action, or 
becauſe of any Indictment of Treſpaſs, 
upon reaſonable Sureties' (having faffici. 
ent within: the County) to keep their 
Days in ſuch Places, Sc. as the Writ £90: 
require, (ſuch as are in Ward by Con- 
demnation, Execution, Capias Mtlagu- 
zum, or Excommunication, Surety of 
Peace, or committed by Command of 
the Juſtices, and Vagabonds refuſing to 
ſerve according to the Statute of L* 
bourers only excepted.) 3 | 


And that no- Sheriff, Se. ſhall take, 


Form,the Sheriff OF cauſe to be taken, or make any Obli- 


ſhall mas of 
them that he 
Goth let t to Bail 


gation for any Cauſe aforeſaid, or by 
Colour of their Office, but only to them. 


ſelves, 


Cap Quo Bail Bond, &c. 41 


* 


ſelves, of any Perſon, nor by any Per- bor tneir Appear. 
ſon which ſhall be in their Ward by the 

| Courſe of the Law, but by the Name 

| of their Office, and upon Condition 

| written, that the ſaid Priſoners ſhall ap- 

| pear at the Day contained in the ſaid 

| Writ, Bill, or Warrant, and in ſuch 

E Places as the ſaid Writ, Bill, or War- 

| rant ſhall require. | e 


But though the Sheriff be obliged to Sheriff may 

| take Bail, yet if the Plaintiff diſlikes the 3 
Security, and does not take an Aſſign- the Planiff re- 
ment of the Bail Bond, he may have the Affgnment of 
Defendant brought up; for the Sheriff he Bail Bond. 

having arreſted the Party, muſt return 

a Cepi Corpus, on which Return, it is a 

Breach of Duty in him not to bring up 

| the Defendant, for which the Court a- 

merces him as one of their Officers. 

Vent. 85, 1 Mod. 33. 57. 244. 1 Bac. 


It is by 7 Wil. 3. ch. 25. enacted, Where the Writ 
that no Perſon to be arreſted on any Bond for Deſen- 
Proceſs (in which the Certainty of Acti- an 5 Appear | 
on is not expreſſed, and in which the cecd the Penalty 
Defendant is bailable by the 23 of Hen. 6.) of 40l. 
ſhall be compellable to give Bond with 
Sureties for his Appearance in the Penalty 
of above 401. Eng. io be conditioned 
for ſuch Appearance: And all Sheriffs 
and other Officers, ſhall let ſuch Priſo- 
ners to Bail, upon ſuch Security given 
to them. | 


And 
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42 Cap Ruo* Bail Bond, &c. 


And upon Ar- -. And upon Appearance entered for 
rorney, Bal them at the Return of the Proceſs, by 
Bond tobe dil. an Attorney in the Court from whence 
ig it iſſues, the Bail Bond ſhall be diſcharg. 
ed, and after ſuch Appearance, no A. 
merciaments ſhal} be eſtreated again 


the Sheriff or n Officer. 


Art eee This Act not to extend to any Arreſts 
, made upon any Attachments upon Ref: 
upon Privilege?” cou, or upon any Contempt, or of Pri. 
77 vilege at the Suit of any privileg'd Per- 
ſon, or of any. other Attachments of 
Contempt whatſoever, although ther 
be no particular Certainty of the Cauſe 
of Action therein expreſſed, but that 
ſuch lawful Courſe be taken for Se. 
curity for a Appearahce therein, a8 s hath 
been heretofore uſed. DAs 
„ 1 


If the Writ be But K. the: Wiri it ws 8 ten 


marked Defen- Pounds, or upwards, the Sheriff muſt 


dant to give 


Bail for double take a Bail Bond from the Defendant, 
abs for double the Sum marked at the Foot 
of the Writ; and in this Caſe the Bail 
Bond is not to be diſcharged unleſs the 
Defendant give ſpecial Bail to the Court, 
or that he be committed by the Court 
for want of Bail; or that the Defendant 
has obtained a Rule for his Appearance 
to ſtand for want of the Plaintiff's 
ſhewing Cauſe of Bail, the Defendant 
having before 5 a Rule on him for 1 
Purpoſe. | 


— 


Cap: Nuo Bail Bond, &c. 43 


If the Plaintiff takes an Aſſignment Hude Phintiff 
of the Bail _— the Sheriff is not a- ment of the Bail 
merciable ; for by accepting of the f not acer 
Bond the Plaintiff? has 0 e e 
| nefit of the Amerciament, and he may 
bring an Action upon the Bond, but 
formerly he could only ſue in the She- 
riff's Name, and if the Sheriff releaſed 
the Action, his Remedy was in a Court 
of Equity. 1 Salk. 99. 6 Mod. 122. 


1 Bac. 206. 


But now by the 6 Ann. ch. 10. pars. Bail Bond albign- 
it is enacted, that if any Perſon be ar- 
| reſted by any Proceſs, out of any of the 
Four-Courts at Dublin, at the Suit of any 
common Perſon, and the Sheriff, or o- 
ther Officer taketh Bail for ſuch Perſon, 
the Sheriff or other Officer at the Requeſt 
and Coſt of the Plaintiff or his Attorney, 
ſhall aſſigh to the Plaintiff the Bdil Bond, 
or other Security taken from ſuch Bail, 
by indorſing the ſame, and atteſting it 
under his Hand and Seal in the Preſence 
of two or more Witneſſes. | 


And if ſuch Security taken for Bail And Action 
be forfeited, the Plaintiff after fuch plaisir on 
Aſhgnment may bring an Action there- Name. 
upon in his own Name. | | 


And the Court where the Action is Court may re- 
brought, may by Rule or Rules relieve be > Rules 
the Plaintiff, or Defendant in the origi- 
nal Action, and the Bail upon the Bail 
Bond, as is agreeable to Juſtice; and 

ſuch 
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ſuch Rules ſhall have the Nature and 
Effect of a Defeazance to ſuch Bond. 


Bail Bond may Upon the Death of the Aſſignee of Sh 


| be ſuedbyche the Bail Bond, the Right of Action de. the 


Executor of the 
Afſignee. volves to the Executor; for the Statute wi 


deſigned a Benefit to the Plaintiff, and 
not a Prejudice, and there are no nega. 
tive Words in the Statutes. Prad 
Reg ? 68, 


Defendant and When the Sheriff has aſſigned the 
Bail togive ipe- Bail Bond as afareſaid, the Plaintiff may 
ed on the Aſſign- then arreſt the Defendant and the Bail 
os 7 an the ſaid Bond in his own Name by 
vi Hor not, Virtue of the aforeſaid Statute, and re- 
8 quire ſpecial Bail in that Action alſo; 

| which he cannot do if he ſues in the 


Sheriff's Name. JUnft. Legal. 24. 
For the Pefen The beſt Courſe for the Defendant 


— woos the to ſtay Proceedings on the Bail Bond, 

Bail Rond,where is to put in good Bail if the Writ re- 

marked. quired it; and then (upon proper No- 
tice given) he may move the Court by 
his Attorney, that the Proceedings on 
the Bail Bond may be ſtayed, and that 
the Officer may tax the Coſts thereon; 
which Motion the Court will grant up- 
on the Defendant's engaging that he will 
not delay the Plaintiff, but that he will 
forthwith pay the Coſts on the Bail Bond, 
and alſo plead to Iſſue as ſoon as a De- 
claration ſhall be filed in the original 
Action, | 


But 


Cab Quo Bail Bond, &c. 43 
But if the Defendant, is ſued on the 3 
Sheriff's Bond for not appearing, and if cecdings on the 
the Plaintiff's Attorney will not other- ag bo _ 
wiſe agree, when the Defendant has ap- dant's Appear- 
peared, His Attorney may move the . 
Court as in the former Caſe, and the 
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Court will make the like Rule upon the | =_ 
| fame Conditions. Inſt. Legal. 25. Sed. | | || ht 
Vide. 6 Ann. ch. 10. in Page 43. Wo 
| ' 
In the Caſe of Anderſon, Attorney, | 8 
againſt Euſtace in this Court, Trinity The Court will | 7 
Term, 1745; the Sheriff of the pine. ' __x 
County of Kildare, having taken the De- an Afignment 1 
| fendant's Body on a mark d Writ at the 3! Bord. ' 
Plantiff's Suit, took a Bail Bond for his 8 
Appearance, and returned a Cæpi corpus on ; _ 
the Writ. The Plaintiff then iſſued a Ha- / BY 
beas corpus ſuper cepi, and the Sheriff not | | x 
returning this laſt Writ, the Plaintiff fin- | BY 
ed him: Whilſt the Fines were carry- | 8 
ing on, the Sheriff moved the Court We 
that the Plaintiff ſhould be compelled to 1 
take an Aſſignment of the Bail Bond, il oY 
as the ſame had been tendered to the /| 
Plaintiff by the Sheriff, before the Ha- | 
beas corpus ſuper cepi iſſued, and that the ['; 
Fines may be ſet aſide ; but the Court 
refuſed to grant any Part of the Motion, | 
for that the Plaintiff cannot ſupport an | 
Action at Law againſt the Sheriff for / 
taking inſufficient Bail, as by Act of oy... 
Parliament he is obliged to take Bail, | l Kc 
therefore the Court will not hin- 
der |, 8 
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Fines carried on 
againſt a She- 
riff, pending a 
Notice. 


'The Sheriff can- 
not himſelf com- 
mit the Defen- 

dant to the Mar- 


ſhalſea of the 


our Courts, he 
is only to bring 
up the Defen- 
dant's Body to 
the Barof the 
Court, and the 

ourt will com- 
mit him. 


A Defendant 
may by Habeas 


cer pus cum cauſa, 


remove himlelf 


from a County 
Gaol, or from 
the Sheriff 's 
Cuſtody to the 
Marſhalſea of 
the Four Courts, 


Cap' Quo Bail Bond, &c. 
hinder the Plaintiff from fining the 
Sheriff to compel him to bring in 
the Defendant's Body, which may 
be the beſt Remedy che Plaintiff has 
for recovering his Debt: And the 
Court upon Motion of the Plain: 
tiff's Attorney, upon an atteſted Copy 
of the laſt Rule and Fine, (it being a 
third Fine) granted an Attachment to 
the Purſuivant againſt the Sheriff. 


In this Caſe the Plaintiff proceeded on 
his Fines, pending the Notice of the 
Motion, and the Court held it regular. 


The Sheriff cannot himſelf commit 
the Defendant to the Marſhalſea or Gaol 
of the Four Courts, he is to keep him 
in his own Gaol, and is anſwerable for 
him until the Court diſpoſes of him, and 
for this Purpoſe he muſt bring up the 
Defendant's Body to the Bar of the Court; 
and if he cannot find Bail, the Court 
will commit him to the Cuſtody of the 
Marſhal of the Four Courts; and this 
Committal is entered in the Rule-Book. 


If the Defendant would be removed 
from the Sheriff's Cuſtody, to the Mar- 
ſhalſea of the Four Courts, he may bring 
a Habeas corpus cum cauſa, returnable 
either in Term, or if it be vacation 
Time, before the chief Baron at his 
Houſe, or in his Abſence, before any of 
the other Barons; and when the Defen- 

dant 


Cap Duo' Bail Bond, &c. 47 


dant is brought up thereon, he ſhall be 

committed as aforeſaid. And in all 

Caſes where a Defendant is arreſted in 

the Country, and is-to be brought up by 

the Sheriff to be committed to the Mar- 

ſhalſea of the Four-Courts, the Court on 
Application of the Sheriff will order a, __ 
reaſonable Sum to be firſt depoſited in Sur to be firit 
his Hands by the Party who procures SA redete 
the Removal to defray the Expences of the Expences of 
bringing the Defendant to Dublin. be Removal. 
But the Plaintiff may, if he will, de- af de- 
clare againſt the Defendant in Cuſtody Defendant in 
of the Sheriff; and the Court on Motion S ii of the 
of the Defendant's Attorney will oblige And the Court 
the Plaintiff to declare againſt the De- Jt ef che Ga- 
fendant ſo in Cuſtody in a reaſonable ſendant oblige 
Time, or they will diſcharge him out of * 0 de ©. 
Cuſtody. See the running Title Declara- 


tion and Habeas Corp. cum cailſa. 


And note, by the preſent Practice, Habeas Corpus 
to remove a De- 


where a Defendant is arreſted in vaca- fan Hen De 


tion Time, and would be removed from Cuſtody of the 
Sheriff to the 


the Cuſtody of the Sheriff to the Mar- Rlarſhallea of the 
ſhalſea of the Four-Courts, he may take Four Courts, 
| OP may be before 

a Habeas Corpus out of this Court re- any judge of ans 
turnable before one of the Barons, altho' ren, 

* 8 . tne 
the Writ on which the Defendant was hich the Dc. 
arreſted iſſued out of the Court of King's fendant was ar- 
. "> reſted iſſued out 
Bench, or Common Pleas ; fo likewiſe of another 
the Habeas Corpus may iſſue in this Caſe Court. 
out of the King's Bench, or Common 
Pleas, altho' the Writ on which the De- 


fendant was arreſted iſſued out of this 
Court, = 
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Non eft inventus 
returned, and 
the Proceedings, 
where it appears 
to be a falſe Re- 
turn. 


cab Quo Bail Bond, &c. 


If the Sheriff returns a Von eft in ven- 
tus, upon the Writ of Capias Quominus, 
and the Plaintiff can make it ap- 
pear by Affidavit, that it is a falſe Re. 
turn, and that the Sheriff has taken the 


Defendant, or Bail for him; or that the 


Attachment to 
the Pur ſuivant. 


Action againſt 
Sheriff. 


Writ to the 
Coroner. 


Sheriff, or Under-Sheriff hath been ſeen 
in his Company; or that he is a publick 
or noted Man living in the County, or 
County of the City, or Town, to the 
Sheriff, or Sheriffs of which, the Writ 
was directed; and that he appears pub- 
lickly abroad, without any Reſtraint, the 
Court (upon Motion) will oblige the 
Sheriff to ſhew Cauſe in a ſhort Day, 
why he ſhould not amend his Return 
upon a Pain; or perhaps upon this Mo- 
tion, they will grant an Attachment to 
the Purſuivant againſt him unleſs Cauſe 
as aforeſaid. See, Inſtr. Cleric. Vol. ad. 
p. 127. where it is ſaid that in this Caſe, 
you may bring an Action on the Caſe 
againſt the Sheriff for an Eſcape. 


Of directiug Writs to the Coroners. 


By 6 Ann. ch. 59. Where any Sheriff 
ſhall on any meſne Proceſs, or Execution, 
return a Non eſt inventus, or Nulla bona, 
the Plaintiff may take out the fame, or 
any meſne Proceſs, or Execution, to all 
or any of the Coroners of the faid Coun- 
ty, who may execute the ſame without 
any further Directions or Regard to the 


Sheriff; and thereupon the _ 
a 
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Perſon ſo taken on meſne Proceſs, as the 
Sheriff might have done; and ſhall be 
liable to an Action, in caſe of any Eſcape. 
And the ſaid Coroner ſhall take ſuch 
Fees, and no other or more for Execu- 
tion of the ſaid ſeveral Writs, than as by 
this Act is appointed. 


And if the Coroners ſhall commit any The e of 

. 
Perſon ſo taken by them to the County vecewethe Per- 
Gaol, the Gaoler ſhall receive and de. fon committed. 


tain him. 


And Note, when the Sheriff has re- The Writ on 
turned a Non eft inventus, or Nulla bona, «ft inventus or 
upon any meſne Proceſs, or Execution, , isre- 
ſuch Proceſs or Execution with the Re- led before a Writ 
turn; muſt be firſt filed in the Pleas Office de to the Co- 
of this Court, before a Writ ſhall iſſue to 


the Coroner or Coroners. 


If a Sheriff, or other Officer, ſhall ar- Reſeve may be 
reſt the Defendant and take his Body on tele 
any meſne Proceſs, and that the Defen- not upon judicial, 
dant be reſcued ; the Sheriff, &c. may 
return the Reſcue, and ſuch Return is 
good, and no Action of Eſcape lies a- 
gainſt him after ſuch Return; but the 
Court will iſſue Proceſs againſt ſuch 
Reſcuer or Fine him: But on a Capias capiar ad St 
ad Satisfaciendum, ſuch a Return is not 4-4 
good, and an Action for an Eſcape will 
lye. Moor 852. Cro. Fac. 419. 1 Roll. 
Rep. 388. 440. Cro. Eliz. 868. 3 Lev. 46. 
Dalk. Sher. 165. 216. 217. 


Vor. I. E The 
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The Reaſon. 


Appearance. 


Four Ways of 
appearing. 


Cap Quo? Bail Bond, &c. 


The Reaſon is, that the Defendant 
can give Bail to meſne Proceſs, and e- 
very Man is preſumed to have Bail rea- 
dy, and fo to be forth-coming; and 
therefore the Sheriff is not obliged in 
Duty to take the Poſſe Comitatus to aſſiſ 
him: but when Judgment is paſſed, and 
the Defendant and his Bail don't ſurrender 
him, nor pay the condemnation Money, 
and then a Capias iſſues to which there can 
be no Bail; there its preſumed that he 
will not be forth coming, becauſe nei. 
ther he nor his Bail have ſatisfied the 
Judgment; and therefore, there the 
Sheriff ought to take the Poſſe Comita- 
zus; and conſequently, it cannot be a 
good Return that he took the Body, but 
that it was reſcued. And the Party may 
have an Action of Eſcape againſt the 
Sheriff on this Return, or a new Capras; 
for the Return of an ineffectual Execu- 
tion is as none: but if the Sheriff had 
permitted him to go at large he could 
have had no new Execution; for an &- 
fectual Execution is returned, and (0 
there 1s a Pledge for Satisfaction in the 
Cuſtody of the Sheriff, for which he 1s 
only anſwerable. 1 Roll. gog. Cro. Car. 
240. 255. -8-Co. 142. 


If the Defendant appears upon Procels 
of Quominus not marked, the Ap 
| pearance 


* There are four Ways for a Defendant's Ap 
pearance to Actions, vis. in Perſon, by Attorney. 
Guardian or next Friend ; the two firſt are common 
Ways, the latter Previleges given to Infants. 


Cap Quo Bail Bond, &c. 


pearance ſtands good without any 
* Ball. | | 


But if the Writ be marked 10J. or 
upwards,” and that the Sheriff has ar- 
reſted the Defendant, and has taken 
Bail for him, or that he has him in Cuſ- 
tody, his Attorney is then to call upon 
the Sheriff for the Writ with the Cep: 
Corpus returned thereon, and when he 
has entered an Appearance for the De- 
fendant, he may then move upon the 
Writ and return that the Plaintiff may 

E 2 ſhew 


* Bail, Ballium (from the French Ballier which 
comes of the Greek Baaxew and ſignifies to deliver 
into Hands) is uſed in our common Law, for the 
freeing or ſetting at Liberty one arreſted or im- 
priſoned, on any Action Civil or Criminal, on Sure- 
ty taken for his Appearance at a Day and Place 
certain. Bra. Lib. 3. Trae. 2. ch. 8. 

The Reaſon why it is called Bail, is becauſe by 
this Means the Party reſtrained 1s delivered into the 
Hands of thoſe that bind themſelves for his forth 
coming, in order to a ſafe Keeping or Protection 
from Priſon. See Jacob's Law Dictionary, Tit. 
Bail. | 

And Note there is both common and ſpecial 
Bail: common Bail is in Actions of ſmall Concern- 
ment, being called common, becauſe any Sureties 
in that Caſe are taken ; whereas in Actions of great- 
er Weight, as Actions upon Bond, or Specialty, Mc. 
where the Debt amounts to 10/. and that the ſame 
is really and juſtly due, ſpecial Bail or Sureties muſt 
be taken, . 

But in this Court inſtead of common Bail, the 
Defendant enters an Appearance to the Plaintiff's 
Suit by an Attorney of the Court, in the Book of 
Appearances, which is kept for that Purpoſe in the 
Office of Pleas, the Fee of which 1s 15. 


3 


4 


Rule on Plaintiff 
to ſhew Cauſe of 
Bail upon Moti- 
on on the Writ 
and Return. 


Bail what. 


Why fo called. 


Common and 
ſpecial Bail. 


In-this Court an 
Attorney's Ap» 
pearance inſtead 
of common Bail. 


* 
4 
= 
1 
£ 
| 
t2 
. 
1 
1 
is 
+} FT 
i! 
1 
5 
* 
: 
o 


mi: OOO: ò 2 in 0 Peer I OA I : —U—ͤ/ũé% b ̃ j ͤꝛ.ß c „% 


— * 
—— — — . os 


a+" 


a — a 7 2 
=. Ig > N >. . rn - 8 : n Re. 2 2 . 5 7 Th — 3 1 
g * — <>; 2 E 4 7 2 Dn? od ; IN Fog Te = wy . 2 hn L ; 2 2 3 . — 
VVV N a TA. r A 
SD, . 5 5 : * we; 3 n n 3 ne OA, — . - EA 5 
4 py 87 "7 8 — - AST, — ae - pe 7 £ 4 


2” a7 
6 de,” 
bs, 20 
41 


—— > * 
Ps 


rf. 


1 


R 
8 


= * re 
r 


N 3 * 1 
AEST Cole. 
> 8 


4 Eh i Ma Yr" 
* 2 


eee r ee eee 


D 


Fre 4. . 
C » 4 * 4 - FEE 4 — 2 = = 8 1 1 
— BR 2 — CRE wn pO IS —o — > Art Rs . I; 
— — 27 5 WITS + oi Frags ES, 3 Ar * E l "* 71 "34 — * 


<p n 


8 
e 


"Y „ * 
n 


6 —— — 
. 
— - 0 


| — 


— 


». - — " 
a = . No 1 
a Mn — Ls . 
— « 
* — a — 
5 8 - - 


— 
8 ES 


2 0 N , tat; * hos \ 
- * 4 = 2 - * des 3 - = - Y 
N — * P 5 d "a 53 
Fr c 
——— —— FP 


n 
bY ” ps 

— "nr 
* 


7.7... . . ar en, oC * IP 
— * x i 22 2/5 2 —— 2 - OE, A T2 e 


* 


7 m_. « 6 8 | - 2 
4 5 A — 79 an, r 
% * no 3 22 2 - —_ — 
3 ² ¹—J—— ⅛ Üv ̃7˙ A 
r n "L „ 
\ 


TTC 
— . 2 9-7 "i 


5 a 
EIS 


a 


F 


EN 


F 


3 


3 tn; 8 1 
"a 5 
* 


1 
* 


52 


Deſendant in 
Cuſtody and 
W irit not return- 


ed. 


If no Cauſe of 
Bail Defendant's 
Appearance to 
ſtand. 


Cab Quo Bail Bond, &c. 


ſhew S Cauſe of Bail in two Days or that 
the Defendant's Appearance may ſtand, 
but if the Sheriff has filed the Writ and 
Return, the Defendant's Attorney is 
then to move upon an atteſted Copy 
thereof which he is to get in the Office 
of Pleas, and to pay for it, 1s 64, 


If the Defendant be in Cuſtody, and 


the Sheriff has not returned his Writ, 
(as it often happens when the Defendant 
is arreſted and impriſoned in the Country) 
then, upon an Affidavit made and filed 
of the Defendant's being in Cuſtody, a 
Motion may be made for the Plaintiff 
to ſhew Cauſe of Bail as aforeſaid, 


And the Plaintiff or his Attorney 1s 
to be ſerved with an atteſted Copy of 
this Rule, and if the Plaintiff doth not 
in two Days after ſuch Service ſhew ſuff- 
cient Cauſe for the Defendant's giving 
Bail, then, upon * Motion of the * 


To ſhew Cauſe of Bail is to ſhew to, and ſa- 
tisfy the Court what Sum is due by the Defendant 
to the Plaintiff, and how it became due. 

* The Court will grant this Motion upon pro- 
ducing an atteſted Copy of the laſt Rule only, and 
without requiring an Affidavit of the Service there- 
of, or a Certificate of no Cauſe of Bail, but it 
ſtands the Defendant upon to be at all Times able 


to prove the Service of the Rule; for if the Plain- 


tiff ſhould ſay he was not ſerved, and move to have 
the regularity of the Proceedings referred to the 
Officer, and that the Defendant could not prove the 
Service, the Defendant's Proceedings in this o 
wou 
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fendant's Attorney upon an atteſted Co- 
py of the laſt Rule, the Court will order 
the Defendant's Appearance to ſtand; 
and if the Defendant be in Cuſtody 
the Court will alſo order that the 
Defendant may be diſcharged out of 
the Cuſtody of the Sheriff, and in 
either of theſe Caſes, upon producing 
to the Sheriff an atteſted Copy of the 
Rule, and alſo a Certificate of the 
Defendant's Appearance being entered, 
if the Defendant be in Cuſtody, the She- 
riff muſt diſcharge him, and if he has 
taken Bail for the Defendant, he muſt 
give up the Bail Bonds. | 


Ordered, that in all Caſes for the fu- RULE. 
ture, where a Writ is marked for ſpecial The nefndant's 


Bail, purſuant to the Statute, the Defen- a Ins 
a . . o be a ed, 
dant's Appearance by his Attorney with- unless he puts a 
out Bail upon the ſaid Writ be not entered Rule on the | 
and accepted of without a Rule of Court cautc of Bail. 
of four * Days to be given the Plain- And the an ap- 
tiff to produce his Cauſe of Bail; and „ 
. 3 enter 2 
the Plaintiff may enter a Ne Recipiatur N Rahe, 
as formerly, notwithſtanding ſuch Ap- 


pearance. 
E 3 And 


would be ſet aſide for Irregularity : and note, That 
in this Side of the Court Certificates of no Caule 
or Affidavits of the Service of Rules are ſeldom 
required in any Caſe. . 


Now two Days is the Practice. 


* TE =- Py - — —ä - * 
— 1 - A — 
2 © 
SLES” 2 
=! 2 %*” . 
2 8 -— 
= £ 8 8 


= os 33 . * - - ng : 
a 5 8 1 . - 2 4 


- i Cay Me dp Fo xo BW,” 97 Wis 
» Map It, 5 dg 4% 66%, er 3 eh ect LY, 
* 2 1 n = 


: 
: 
£ 
[ 
| 
| 
x 
: 
1 
f 


— its. ten rn nes, A er oi 


at dat dad, ES 


F. 


"tis 


1 ? — 8 
n 


54 Cap' 2ud Bail Bond, &c. 


RULE And by this Rule it was ordered, 
r Rule „ where-ever a Perſon moves that the 
Hew Cauſe of | Plaintiff may ſhew Cauſe of Bail, before 
before it be made he moves to make it abſolute, that an 
9 Appearance ſhall ſtand, that he ſerves 

the Plaintiff's Attorney with a Copy of 


the Rule. 


Defendant to But if the Plaintiff does ſhew Cauſe 

give Bail if the 5 

PlaintiF ſhews Of Bail, and that the Court approves of 

i fy the ſame, a Rule is thereupon entered, 

immediately pro- that the Defendant ſhall give Bail, and 

cved to fine che in this Caſe the Plaintiff may (if he will) 
proceed immediately to fine the Sheriff, 
to oblige him to bring in the Defendant's 
Body; but generally the Plaintiff gives 
the Defendant ſome reaſonable Time to 
give Bail, before he proceeds to fine the 


Sheriff. 
Plaintiff may If the Rule to ſhew Cauſe of Bail be 


Bal, Ger Not ſerved, and the Plaintiff's Attorney 
Rule for that would forward the Suit, he may take out 
ſerved, an atteſted Copy of this Rule (without 
which he cannot move) and thereupon, 
and upon an atteſted Copy of the Affi- 
davit of the Cauſe of Bail as aforeſaid, 
he may move the Court, who' will allow 


or not allow the Cauſe as they ſee fit. 


Sante res Upon Motion of the Plaintiff's At- 
enlarged, torney, and upon Cauſe ſhewn, the Court 
| will enlarge the Time for ſhewing Cauſe 
of Bail, but not where the Defendant is 

in Cuſtody, but upon very good Reaſons 


to 


a an. od OA 


cab Quo Bail Bond, &c. 
to be offered by the Plaintiff, for the Law 
is very tender of the Liberty of a Man. 


be on a verbal Agreement, or Book Debt, 
or for Goods ſold and delivered, there 
muſt be an Affidavit made thereof, and 

of the Sum that is due by the Defendant 
to the Plaintiff: If it be an Action for 
Performance of Covenants, then, pro- 
ducing the Bond or Article, an Affidavit 
muſt be made of the Breach of ſuch Co- 
venant, and of the particular Damages 
which the Plaintiff hath ſuſtained there- 
by, and it muſt appear to the Court that 
the ſame amounts to the Sum of 10ʃ. 


In Actions of Battery, Treſpaſs, Slan- la «hat Caſes 
Bail is required. 


der, Sc. tho' the Plaintiff is like to re- 
cover large Damages, ſpecial Bail is not 
to be had unleſs by Order of Court, and 
the Proceſs be marked for ſpecial Bail; 
nor is it required in Actions of Account, 
or of Covenant except it be to pay Mo- 
ney. Dan. Abr. 681. And in all Ac- 
tions upon any penal Law, the Defen- 
dant is to put in but common Ball. 


Telv. 53. 


In all Actions where Damages are un- Afault and 
certain, Bail is to be had at the Diſcre- Battery. 


tion of the Court; on a dangerous Aſ- 
ſault and Battery, upon Affidavit of ſpe- 
cial Damages, the Defendant will be 

E 4. obliged 


| If the Demand be by Bond, Note, or The Manner of 
| written Agreements, the Plaintiff's At- genius Cauſe of 
| torney is to produce it to the Court: If it 
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56 Ca' Quo Bail Bond, &c. 
obliged to give Bail if the Writ was 
marked for it. And in Actions of Scan- 
dalum Magnatum, the Court, on Motion, 
have ordered ſpecial Bail. Raym. 74 
1 Bacon 20 . | 
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Debt on Bond In an Action of Debt on a Bond, tho 

alledged to be by þ | 

Durch, yet De- the Defendant ſays it was by Dureſs, or 

Balkan uſurious Contract, yet there ſhall be 

| ſpecial Bail ; for the Metits of the Cauſe 
ſhall not be determined on a Motion, 
neither will the Court put a Slur upon 
the Plaintiff's Cauſe which ought to 
come fairly to Trial without Prejudice 


I Salk. 100. 1 Bacon 210. 
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No Bail on a pe- On a penal Statute, the Defendant is 

{al Statute Not held to Bail, becauſe the Penalty on 
a Statute is in the Nature of a Fine or 
Amerciament ſet on the Party for an 
Offence committed, and therefore no 
Perſon ought to ſuffer any Inconveni- 
ence by ſuch Law, until he be convict- 
ed of the Offence. 1 Bacon 210. 


Bail on a Habzas In all Cauſes removed by Habeas Or- 
Cir pus cum cauſa, 

or a Precedendss Pius cum cauſa, from inferior Courts, ſpe- 

| cial Bail is to be given, or the Court on 

Motion, will award a Procedendo, except 

where a Defendant is ſued as an Heir, 

Executor, or Adminiſtrator ; this they 

do in Favour and Indulgence to inferior 


Courts. 1 Salk. 98. 
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Officers and At= An Attorney or other Officer whoſe 


tornies of the 


Court not to give Attendance is required 1 in the Court to 
"_ Bail. OY i which 
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which he belongs, ſhall not be held ſpe- 
cial Bail. | 


An Heir, Executor or Adminiſtrator, Nor „ 
ſhall not be held to ſpecial Bail, for the aiſtraterr. 
Demand is not on the Perſon, but on 
the Aſſets of the deceas'd, and it would 
be unreaſonable to ſubject their Perſons to 


Impriſonment for the Debt of another. 


But in an Action of Debt on a Judg- unless upon 2 
ment, ſuggeſting a Devaſtavit, an Exe Devaſtouit. 
cutor, or Adminiſtrator muſt find ſpecial 
Bail, for there the Action is in the Debet 
& Detinet. 1 Salk. 98. 


And where an Action of Debt is Or for Rent due 
brought for Rent, accrued due ſince the e 
Death of the Teſtator, or Inteſtate, in « Inteſtate. 
that Caſe an Executor or Adminiſtrator 


is to give ſpecial Bail. 


Where an Action is brought upon a Aden on, Judg- 
; IN ; . a ment no Bail to 

Judgment, if Bail be given in the ori- be given, i- Bail 

ginal Action, there is no need of Bail in bein, the Or 

the Action upon the Judgment: But if er, if no Bail. 

no Bail be given in the original Action, 

then there muſt be Bail on the Action on 


the Judgment. Pract. Reg. 56. 


And if the Bail in the original Action or if the Bail be 
be diſcharged by having ſurrendered the ee e 
- k rendering theDe» 
Defendant, then Bail ſhall be put in to fendant. 
the Action of Debt on the Judgment, 
for in this Caſe it is the ſame as if na 


Bail 
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58 Cap Quo Bail Bond, &c. 


Bail had been put in, to the original 
Action. id. 57. 


Bail muft be put Where a Defendant brings a Writ of 
in on Debt upon E d d 
a judgment if no Error to reverſe a ju gment, and puts 
Bail in the ori, jn Bail thereto, and, pending the Writ 
inal Action, tho 3 ; 3 
Bail be put mon Of Error the Plaintiff in the original 
a Writ of Error Action brings an Action of Debt on the 
i My nw: if in this Caſe there be no 
ail in the original Action, altho* Bail be 
be put in on the Writ of Error, yet the 
Defendant muſt put in Bail to the Action 


upon the judgment. Idem 57. 


Bailalwaysgiven On every Writ, or Attachment of Pri. 
ment of Privi- Vilege at the Suit of the Officers, or 
lege,  Attornies of the Court, the Defendant 
| by Reaſon of the Plaintiff's Privilege, 
ſhall be obliged to give Bail, though the 

Debt be but 40s. See p. 404. Title 


privileged Perſons. 


Bail before a Ba- On giving Bail before a Baron, the 

ron 2gHoursN&- Defendant's Attorney is to give the 
Plaintiff's Attorney 24 Hours Notice 
thereof in Writing ; and muſt mention 
in ſuch Notice, the Hour of the Day, 
and before which of the Barons the Bail 
is to be given; and muſt alſo ſet forth 
the Names, Places of Abode, and Ad- 
dition of each Perſon who is to become 
Surety for the Defendant, that the Plain 
tiff may have an Opportunity of inquir- 
ing into the Ability of the Bail, their 
Repute, way of Dealing and Credit. 


If 


Cap? Quo Bail Bond, &c. 


If the Defendant does not attend on 
his Notice of Bail, the Attorney for the 
Plaintiff may move the Court, that the 
Defendant may not be at Liberty to 
give Bail, until he pay the Coſt of the 
Attendance on the Notice; and on this 
Motion the Court will grant a Rule for 
that Purpoſe. So ordered in this Court 
in the Caſe of Flanagan againſt Barton, 


2d. June, 1749. 


The Plaintiff may object to the Bail, 
if the Perſons tendered be Attornies, or 
if they be Priſoners at large, or pro- 
tected; charged with Crimes which may 
incur a Premunire, privileged Perſons, 
or if they purpoſe going beyond Seas. 


A Defendant with Leave of the Court 
may depoſite Money in Court inſtead of 
Bail; and in ſuch Caſe the Plaintiff ſhall 
be ordered to waive other Bail. Lill. 
Abr. 23 Car. B. R. , 


The Bail and each of them, are to 
ſwear themſelves worth double the Sum, 
which the Plaintiff has made appear to 
be due to him; and they jointly, and 
ſeverally, engage, promiſe and under- 
take, that if Judgment be given for the 
Plaintiff, for any Debt, or Debts, Da- 
mages and Coſts, that then the Defendant 
ſhall pay unto the Plaintiff all ſuch Debt, 
or Debts, Damages and Coſts, as ſhall 
be adjudged to, or recovered = the 

| aln- 
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If Defendant does 
not attend on his 
Notice, he ſhall 
pay the Coſt be- 
fore he can give 
Bail, 


For what Plain- 
tiff may object to 
the Bail. 


Money depoſited 
in Court inſtead 
of Bail. 


How and in what 
manner the Bail 
are bound, and 
the Meaning of 
Bail de adjudica- 
tis ſelvendis. 
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cap Quo Bail Bond, &e. 


Plaintiff againſt the Defendant, or that 
the Defendant ſhall render his Body in 
Execution for the ſame, or that they, 
and each of them, as Bail de adjudicalis 
ſolvendis ſhall fo do and perform. 


One Perſon not One Perſon is never taken for Bail, 
to be taken ic unleſs it be by Conſent of the Plaintiff, 


Bail, nor Bail to g a 
be taken without Or his Attorney; and the Bail are always 


e to be ſworn, unleſs there be a Conſent 

| (as aforeſaid) to have them taken with- 
out Oath, | 

Be; aa 683. Ordered for the future, that in all Cauſes 

Officers of the wherein any of the King's Officers or 

Revenue exenP! Miniſters employed about his Majeſty's 


from giving Bail 


in Actions of Revenue are impleaded upon Actions 
Treſpaſs, or 2 


Trelpas m Of Treſpaſs, or Treſpaſs on the Caſe, 


the Caſe, the Appearances of ſuch Defendants by 


their Attornies are to be received and 
entered without Bail de adjudicat. ſolvend. 
entered in the Court, 


1th New. 1709. Ordered for the future, that if any Per- 
Bons re ie fon be indebted by Bond for Payment of 
but 20s. of the Money, the Penalty being 10. or up- 
Bai i eee wards, if, in ſuch Caſe, there be 20s. or 
given. more of the principal Money due, every 

Perſon ſo indebted as aforeſaid ſhall be 

obliged to give Bail to any Suit com- 


menced in this Court againſt them. 


20th Fare 1722 The Court taking into Conſideration 
Attornies not to the many Inconveniencies that have 
be Bail, happened, by allowing Attornies of the 

| Court of Exchequer to be Bail in Actions 


hereto- 


— 


r e A AN 


7777.7. ß ˙ Fen 
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Cap' Juo Bail Bond, &c. 


heretofore brought, (for the Prevention 


of which for the future) it is hereby 
ordered by the Barons of the Court, 
that no Attorney of the ſaid Court, nor 
any Attorney of any Court, be admitted 
Bail in any Action whatſoever te be 
brought or commenced in the ſaid Court. 


Ordered, that all Attornies do them- 
ſelves come to the Office and ſign all 
Appearances that they ſhall have Occa- 
ſion to enter. 


Ordered, that all Perſons who ſhall 


become Bail de adjudicatis ſolvendis, ſhall 
ſign their Names at the Foot of the 
Bail Piece, 


When an Appearance is entered, it 
cannot be vacated without Leave of the 
Court, and the Plaintiff is to have No- 
tice of the Motion ; for he has a Right 
to the Appearance when entered, and 
the Defendant ſhall not diſcharge him- 
ſelf without the Plaintiff's having an Op- 
portunity to oppoſe it. | 


When the Defendant 1s arreſted in the 
Country, and he can more readily give 
Bail there, either to Commiſſioners, or at 
the Aſſizes, than in Town, in ſuch Caſe, 
the Court, upon Motion of the Defen- 
dant's Attorney, will give the Defendant 
Liberty to give Bail before Commiſſion- 
ers in the Country, to be appointed as 
by the Statute of 7 Will. 3. is directed, 


OT 
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1ſt Feb. 1714. 
RULE. 
Attornies to ſign 
Appearances. 


28th Jan. 1728. 
RULE. 
The Bail to ſign 
their Names at 
the Foot of the 

Bail Piece. 


When an Ap- 
pearance is en- 
tered, it cannot 
be vacated with- 
out Leave of the 
Court, 


Bail at the As- 
ſizes, or before 
Commiſſioners 

in the Country. 
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is 62 Cap Quo Bail Bond, &c. 

If . . . 

4 or at the Aſſizes, if it be an iſſuable 

4 ER Term. And note, before ſuch Bail be 

19 received, an atteſted Copy of the Rule | 
i for giving ſuch Bail is to be produced | 
1 by the Defendant or his Attorney. 
18 | 
. , . 

HA On Bailatthe By the Practice of this Court, when | 
1 | ee oem Bail is given before a Judge at the Aſſizes, 


Motion tobe or before Commiſſioners in the Country, 
_ allow the Defendant's Attorney is to get the 
| Bail Piece, and thereupon he 1s to move 
the Court the firſt Opportunity after ſuch 

Bail is taken, to have the ſame allowed, 

and the Court will accordingly grant a 

Rule for allowing the ſame, unleſs Cauſe 

be ſhewn to the contrary in four Days 

after Service of the Rule; and if no 


FE 


Je mp 


. 


= you 8 1 3 * 5 a — 0 
PPP 
— * * 2 af $ - * ” 9 5 — 

dp I 


WP . 5 - 

* | Cauſe be ſhewn in that Time, upon a 
i ſecond Motion, and upon an Affidavit 
* of the Service of the Rule, the Court 
5 will confirm the Bail. 

We 

+1 e eee = If the Bail be taken by Commiſſion- 
. aneh A ers, an Affidavit is to be made and pro- 
3 Tooth of the duced of the true making of the Re- 
bY eeogtteenee* Ccognizance, purſuant to the aforeſaid Sta- 
4 tute. 

52 Conſent for al-. Tf the Plaintiff's Attorney conſents 
19 Tea” 2 i : 

> towing the Bail. that ſuch Bail be allowed, then, upon 
1 4 Motion of the Defendant's Attorney up- 
4 on ſuch Conſent the Court will order 
. the Bail to be allowed without further 
a Motion. 
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cap Quo Bail Bond, &c. 


It is enacted by | 
That the Chief Juſtices and other Ju- 


ſtices of the King's Bench, or any two Country. 


of them, whereof the Chief Juſtice to 


63 


5th Will. 3. 18. Who may grant 


Commiſſions to 
take Bail in the 


be one, and ſo of the Common Pleas, 


and the Chief Baron and Barons of the 
Exchequer, or any two of them, where- 
of the Chief Baron to be one, may, by 
Commiſſion under the Seals of their re- 


ſpective Courts (as often as Need re- 


quires) impower ſo many Perſons (other 


than common Attornies and Solicitors) 
as ſhall be fit and neceſſary in all Coun- 
ties in Ireland, to take ſuch Recogniz- 
ances of Bail, as any ſhall be willing to 
acknowledge before them, in any Action 
depending in any of the ſaid Courts, in 
ſuch Manner and Form, and by ſuch 
Bail Piece as the Juſtices and Barons of 
the ſaid Courts have uſed to take the 
ſame; which ſaid Recognizances ſhall be 
tranſmitted to ſome or one of, the Ju- 
ſtices or Barons of the ſaid Courts, where 
ſuch Suit ſhall be depending, and upon 
Affidavit made of the true making there- 
of, by ſome credible Perſon that was 
preſent, ſuch Chief Juſtice, or Chief Ba- 
ron, Juſtice or Baron, ſhall receive the 
ſame upon paying the uſual Fees; and 
the ſame ſhall be of the like Effect, as 
if taken de bene Eſſe, before any of them. 
The Commiſſioners are to take two 
Shillings and no more for taking ſuch 


Recognizances of Bail, and for every 
ſuch 


Who may be 


made Commiſſi- 
oners to take Bali 


in the Country. 


An Affidavit to 
be made of the 
true making of 
the Recognizance 


of Bail. 


Fee for taking 


Bail. 
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64 Cap” Quo Bail Bond, &c. 


Cn FN Commiſſion to impower them ſhall 
; be paid 135. 44. and no more. 


The Judges and And the Juſtices and Barons teſpec- 
Orders herein, tively in the ſeveral Courts are to make 
ſuch Rules for juſtifying of ſuch Bails, 
and making the fame abſolute, as they 
think fit, ſo as the Cognizors thereof 
be not compellable to appear in Perſon 
in any of the ſaid Courts to juſtify them- 
ſelves, but the ſame to be determinable 
by Affidavits duly taken before the ſaid 
Commiſſioners, who may examine the 
Sureties upon Oath touching the Value 
of their Eſtates, unleſs they live within 
the City of Dublin, or within ten Miles 
Any Judge inhis thereof. Any Judge in his Circuit al- 
Bal. fo may take Bail to be tranſmitted as a- 
foreſaid, and to be received without 


Oath, upon Payment of the uſual Fees. 


Felony for any If any ſhall perſonate another, before 
bet, and be Ba any Commiſſioners impowered to take 
in another's Bails, whereby the Perſon fo perſona- 
Tn ted, may be liable to the Payment of 
the Debt, or Damages to be recovered 
in the ſaid Suit wherein he is perſona- 
ted, the Offenders (being lawfully con- 
victed thereof ) ſhall be adjudged Felons, 


and ſuffer the Pains of Death. 


Bail chargeable It is enacted by the 6th Ann. ch. 15. 
dur in one Ati. harg. That where any Bail ſhall be given 
in any Action in the Four Courts, ſuch 


Bail 


on, 


— — — fone — — — Prem OY — ary 


— pm Yard — be 
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Cap Quo Bail Bond, &c. 


Bail ſhall not be anſwerable or charged 
in any other Action or Sui. 


By Statute 8 Ann. ch. 7. pars. Where 
any Priſoner in the Cuſtody of the Mar- 
ſhal of the Four Courts on an Execution; 
or on meſne Proceſs, or Contempt in not 
performing any Order or Decree of the 
ſaid Courts, ſhall make his Eſcape, and 
be re-taken purſuant to the ſaid Statute, 
it ſhall be lawful for the Bail for. ſuch 
Perſon in any of the ſaid Courts, to pro- 
ſecute out of ſuch Courts where they 
ſhall be Bail a Writ to the Sheriff of the 
County to the Gaol whereof ſuch Pri- 
ſoner re-taken ſhall be eommitted, com- 
manding ſuch Sheriff to detain ſuch Pri- 
ſoner in - Cuſtody in Diſcharge of his 
Bail, which Writ, with an Account whe- 


ther he hath the Priſoner in his Cuſtody, 


ſhall be returned at a Day therein men- 
tioned, and the Delivery of ſuch Writ 
to the Sheriff, or his Deputy ſhall be 

Vou. I. F deem- 


| * Before this Statute was made, in ſpecial Bail 
in civil Actions, where the Bail is to ſtand in the 
Place of the principal, Bail to one Action was to 
ſtand Bail to all Actions that he ſhould be charged 
with when in Court. But as to common Bail the Law 
is ſtill the ſame, ſo that in this Court, upon the De- 
fendant's Appearance the Plaintiff may file Is ma- 
ny Declarations againſt the Defendant as he pleaſes. 
For Inſtance, if an Action of Debt be brought for 
Rent, and pending this Action another Gale be- 
comes due. So likewiſe on a Bond for a Sum of 
Money payable by Inſtalments. See Lord Maccles- 
feld's Caſes in Law and Equity, 153. But it would 
ſeem proper, that the Defendant or his Attorney 
ſhould have ſome Notice of the ſecond Action. 
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Priſoner's eſcap- 
ing out of the 
Four Court Mar- 
ſhalſea and re- 
taken, his Bail 
may have a Writ 
to the Sheriff to 
keep him, and 
it ſhall be an ef- 
fectual Render of 
ſuch Priſoner. 


Ix" 
N a 


66 Cap Quo Bail Bond, &c. 
deemed an effectual Render of ſuch Pri. 
ſoner in Diſcharge ef the Bail; and in 

_ caſe ſuch Sheriff, or his Officer ſhall af. 
ter the Delivery of ſuch Writ ſuffer the 
Perſon to eſcape, they ſhall be liable to 

| ſuch Action as the Marſhal of the Courts 

is liable to for permitting any Perſon 
to eſcape who was committed upon Ren- 
der in Diſcharge of his Bail. 
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Where theres It is enacted by 6 Geo. 1. ch. 6. par, 
bove x0. Cauſe That where any Action ſhall be ſued 
of Action muſt forth out of any Court within any 
ſpecial Bail, County of a City, or County of a 
Town, or withm any Juriſdiction, or 
Franchiſe, for any Sum exceeding ten 

Pounds in Debt, Detinue, Trover, 

Treſpaſs, or Caſe, no Perſon thereon ar- 

reſted ſhall be held to ſpecial Bail, un- 

leſs the Plaintiff, his Agent or Attorney 

ſhall before the Officer authorized to hold 

Court of Pleas where ſuch Action ſhall 

be ſued forth, on Application to him by 

ſuch Defendant make appear, by Bill 

Note, Specialty, or Affidavit, that ſuch 
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Action, and thereon the Defendant 
ſhall 


3 Plaintiff hath good Cauſe of Action a- 

: gainſt ſuch Defendant; and no Defen- 
* dant fo arreſted ſhall be held on any Ac- 81 
1g tion of Debt to give ſpecial Bail for fe 
8 any greater Sum than what ſhall be tu 
= made appear to be due as aforeſaid, no! WW be 
iD on any Action of Detinue, Treſpaſs, th 
'sy Trover, or Caſe, but where the Plain- ri 
4 tiff, his Attorney or Agent ſhall by or 
74 Affidavit make appear his Cauſe of he 
: 


Attachment of Privilege, 

ſhall not be obliged to give ſpecial Bail 
for more than double the Sum ſo made 
appear as aforeſaid by Affidavit to be 
the juſt Demand of the Plaintiff; and 
where ſuch Cauſe of Bail ſhall not be 
made appear as aforeſaid, the Defendant 
ſhall be diſcharged out of Cuſtody on 
entering his Appearance to ſuch Action 
F 


8 a 
* : 1 
nn 4 — 4 a "IT 
_ — = 


2d; O 

Privilege at the Suit of the 
Judges, Officers, or At. 
tornies of the Court. 


TTACHMENT of Privilege, is, 

where a Man by Virtue of his Pri- 

| vilege calls another to that Court where- 

to he himſelf belongs and in reſpect 

E whereof he is privileged there to an- 
ſwer ſome Action. | 


And this Writ is to be directed to the 
Sheriff of the County in which the De- 
fendant lives, and muſt be made re- 
turnable, and muſt be Teſted and is to 
be executed in the ſame Manner with 
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If not Defendant 
to be di 
charged on Ap- 
pearance by At- 
torney. 


the Attachment of 


Attachment »* 
Privilege. 


The Proceedinge 
the ſame as on 
the Captas Qu 
minus. 


the Capias Quominus. And if the She- 


riff refuſes or delays to return this Writ, 
or to bring in the Defendant's Body when 
he has returned a Cepi Corpus, you may 
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68 Attachment of Privilege. 


Proceed to fine him, in the ſame Man- 
ner as is before directed on the Writ of 
Capias Quominus, 


tt mayor my The Attachment of Privilege may, 


de marked, ;: ; 4 
but the Sheriff like the Capias Quominus be either mark. 


muſt take 30. ed, or not marked; but altho' it be not 
1 marked, the Sheriff by Reaſon of the 
Plaintiff's Privilege muſt not take les 
than 40). Bail. . 


er And in this Caſe, the Sheriff is not to 

on Certificate of diſcharge the Bail Bond upon the De. 

Appearance. fendant's producing a Certificate of an 
Appearance being entered for him by 
an Attorney of the Court, as he is oblig- 
ed to do upon a Writ of Capias Quoni- 
nus at the Suit of a Common . Perſon, 
See Title Appearance, and Bail, — and 
Title privileged Perſons. 5 


And note, it is ſaid, that one Attor- 
may have this ney may have this Writ againſt ano- 
Writ again”. ther Attorney, either of this Court, or 

of any other Court; and in this Caſe, 
the Attorney who is ſued muſt give Ball 
as a common Perſon. Qua inter pares 
nulla Poteſtas, ſed Quer. tor this does 
not ſeem to agree with the Reaſon of their 
Privilege, which is, that the Buſineſs of 
the Court and the Suitors may not be pre- 
judiced by being deprived of their Atten- 


o 


nce, 


2dly. 


Subperna and Proceſs Contempt. 69 ; 


z3dly, Of the Common Lew Subpoena, 
and Proceſs of Contempt. | 


HE Subpana, is a Proceſs direCt- Subpena what. 
ed to the Defendant, requiring 
him perſonally to be and appear before 
the Barons of this Court, at a certain 
Day, and under a certain Pain therein 
limited, to anſwer ſuch Matters as ſhall | 
be objected againſt him: And the Plain- 
tiff's Name is to be indorſed thereon in 
this Manner, to wit, A. B. Proſecutes this 
Writ in the Common Pleas Office of the 
Exchequer in Ireland. And the Fees for 
ſigning and ſealing the Subpœna are the 
ſame as for the Capias Quominus. And 
in many Caſes it is more convenient 
and better to proceed in this manner 
_ by arreſting the Defendant's Bo- 
y. 
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1ſt, Becauſe you may compel the De- 
fendant to appear in a much ſhorter 
Time than you can proceed againſt the 
Sheriff to oblige him to return his Writ, 
or to bring in the Defendant's Body. 
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2dly. If the Defendant be a Perſon of 
Credit and Subſtance, you do not there- 
by expoſe or affront him as you do by 
arreſting his Body. 
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3dly. If the Defendant neglects to ap- N. Revjpuerar, 


pear in due Time, you may on the firſt 
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 Subpena and Proceſs of Contempt. 


Attachment enter a ne Recipiatur, by 
which the Defendant will be obliged to 
give Bail before his Appearance will be 
received if the Plaintiff can ſhew ſuff- 
cient Cauſe of Bail. | 


Athly. If the Defendant ſtands out 
the Proceſs of Contempt to a Commiſſion 
of Rebellion, although the Cauſe of Acti- 
on be under ten Pounds, in all Caſes he 
muſt give Bail as a Puniſhment for 
his Contempt of the Court and its Pro. 
cc. Tc: 


5thly. If the Defendant be an Execu- 
tor, or Adminiſtrator, you are not to 
arreft him for the Debt of the Teſtator; for 
in this Caſe, upon its appearing to the 
Court to be the Debt of the Teſtator, 
they will not require ſpecial Bail, but 
will order the Defendant to be diſcharg- 
ed upon a common Appearance being 
entered for him by an Attorney of the 
Court. „„ 


And this Subpcena may be ſerved 
perſonally, by delivering a true Copy 
thereof to the Defendant in Perſon any 
where, and at the ſame Time ſhewing 
him the original Writ ſigned and ſealed 
by the proper Officers of the Court, and 
ſigned alſo by the Attorney; or it may 
be ſerved, by leaving a true Copy there- 
of at the Defendant's uſual Place of Re- 
ſidence with one of the Family above 
„ . 5 „„ i 
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the Age of ſixteen Years to be given to 
the Defendant, 


It muſt be made returnable either on The Teſt and 
. Return of the 

one of the return Days in Term, or at subpœns. 
a certain Day in Term ; and muſt be 
teſted in Term: And if it iffues in 
Vacation, it is generally teſted the 
laſt Day of the preceding Term; and 
it may be ſerved at any Time before the when to be ſer- 
Return is out; and it is held that the ved. : 
Service of a Subpana on the Return 
Day, even in the Afternoon is good Ser- 
vice, for it is uncertain how long the 
Court may fit, beſides there is no Fracti- 
on in a Day. | 


The Perlons employed in ſerving Ferfons who | 
Subpænas ſhould be literate Perſons, and tbe literate. 
capable of reading the Proceſs which | 
they ſerve, in order to make an Affida- 
vit of the Service thereof, in Caſe it be 
required; they ſhould allo be of the Age And to be 16 
of ſixteen Years at leaſt, and this ſhould ff. pps 
appear by the Affidavit, as alſo the Age 
of the Perſon ſerved therewith, unleſs 
the Service be on the Defendant in Per- 


ſon. | 


And note, four Defendant's may be Nour Delphine 
2 ma e in o 
put in one Subpœena tho' the Cauſe of Subpœna tho 
Action againſt each of them be ſeparate, the Cauſe of Ae- 
, . tion be different. 
or different and ſeparate Declarations 


may be filed. 
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72 
Defendarit an 
Inmate or Lod- 


ger how theSer- 
vice is to be. 


Time to Appear. 


Attachment on 
Affida vit of Ser- 
vice of Subpæna. 


Attachment 
may be directed 
to any County 
if Defendant's 
Place of Abode be 
not named in the 
Affidavit. 


Alias Attach- 


ment. 


Subpena and Proceſs of Contempt, 


If the Perſon to be ſerved, be only an 
Inmate or Lodger in a Houſe, the Copy 
is to be delivered to himſelf, or to his 
own Servant, (not the Servant of the 
Houſe) or to the Wife, or Child of the 
Defendant as aforeſaid, or to the Per- 
ſon to whom the Houſe belongs, or his 


Wife. 


And to this Subpœna the Defendant 
has four Days in Term after the Return 
thereof to appear excluſive of Sundays 
and Holidays; (but in this Caſe no Ho- 
liday is allowed except it be a Dies non 
Furidicus) and if in that Time the De- 
fendant neglects to appear, then, upon a 
proper Affidavit made of the Service of 
the Subpœna, an Attachment of Con: 
tempt may be iſſuęd againſt him. 


If the Defendant's Place of Abode be 
particularly ſet forth, or named in the 
Affidavit of the Service of the Subpcena, 
then the Attachment muſt be directed 
to the Sheriff of the County in which 
the Defendant lived at the Time he was 
ſo ſerved with the Subpœna: but if the 
Place of Abode be not ſet forth, or nam- 
ed as aforeſaid; or if it be only ſaid 
that the Service was at the Defendant's 
Dwelling-Houſe, in either of theſe Caſes, 
the Plaintiff may direct the Attachment 
to any County he pleaſes. 


If the Sheriff returns a Non of jnven- 
ius on the firſt Attachment, and the 
De- 
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Subpena and Proceſs of Contempt. 


Defendant ſtill ſtands out, the Plaintiff 
may then iſſue an Alias Attachment; 
and upon the like Return upon the Alias 
Attachment, a Pluries Attachment may 
iſſue; and after that, a Proclamation of 
Rebellion; and then a Commiſſion of 
Rebellion; and after it, an Attachment 
to the Serjeant at Arms. But note, 
that there muſt be a Non eft inventus 
returned on each and every of theſe 
Writs, and the ſame muſt be filed in 
the Pleas Office of this Court, before 
any of the ſubſequent Proceſs is to iſ- 
ue. 


The Attachments, Alias, Pluries, and 
Proclamation of Rebellion are iſſued of 
Courſe without any Rules for them; 
but the Commiſſion of Rebellion and 
Attachment to the Serjeant at Arms, 
muſt iſſue upon Rules to be entered of 
Courſe in the Office upon Return of the 
Proclamation and Commiſſion of Rebel- 
lion, Ab/que Motione. 


There muſt be eight Days between 
the Teſt and Return of the firſt Attach- 
ment excluſive of the Day of the Teſt 
and incluſive of the Return Day; but all 
the ſucceeding Proceſs iſſue without any 
limitted Time between the Teſt and 
Return; but Care muſt be taken, that 
each and every of them be teſted on a 
Day ſubſequent to the Day on which 
the next preceding Proceſs was retur- 
nable, And all theſe Proceſs of Con- 

tempt 
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Pluries Attach- 


ment, Proclamas 


tion of Rebellion, 
Comm iſſion of 
Rebellion, Ser- 
jeant - at Arms. 


18th Jan. 1681. 
RULE. . 
The Commiſſion 
and Serjeant at 
Arms mult iſſue 
upon Rules of 
Courſe, the other 
Proceſs of courſe 
without Rules. 


How the ſeveral 
P1 ocels are to be 
teſted and made 
returnable. 
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74 Subpana and Proceſs of Contempt. 


tempt, muſt be made returnable on 
ſome one of the Return Days in Term, 
and mult be teſted in Term. | 


14th, Nv. 1670, Ordered, that henceforth the Defen- 


Appearance to dant's Appearance in all Cauſes upon 


be received on * 1 
9 Attachments of Contempt be entered 


of Proceſs ii and accepted in the Pleas Office unleſs 
Cauſe of Bail be Cauſe of Bail appear to the Court by N: 


not ſhewn on a 


Ne Reciiater. Recipiatur, the Defendant paying the 
Coſts of ſuch Proceſs of Contempt to 
the Plaintiff, or his Attorney. 


Ne Recipiatur When the Plaintiff has entered the 

whe and ht. firſt Attachment, he may thereupon im- 

mediately enter a Ne Recipiatur, which 
is a Notice or Caution to the Officer of 
the Court, not to receive the Defen- 
dant's Appearance unleſs he gives good 
Bail; and it is to be entered in the Book 
of Appearances. 


The Proceedings But notwithſtanding that a Ne Recipt- 
Kps. atur be entered, yet the Office will re. 
| ceive an Appearance without Bail; be- 

cauſe, in this Caſe, the Defendant has a 

Right to put a Rule upon the Plaintiff to 

ſhew his Cauſe of Bail, which Rule the 

Defendant cannot regularly move until 

his Appearance be entered by an Attor- 

Fho' a Ne Recipi. Dey of the Court; and if the Plaintiff 
=tur be entered neglects to ſhew Cauſe of Bail within 
tremor * the Time preſcribed by the Rule, or 


Bail if the Cauſe ſhews not ſufficient Cauſe, or that the 
of AQion be un- 


fir rok Cauſe of Action appears to be under 10/. 
| the Court, upon Motion of the Defen- 
TE „ 


Subpæna and Proceſs of Contempt, 75 
dant's Attorney, will order that the De- 

fendant's Appearance ſhall ſtand ; (But Plantiff tobe | 
in the firſt Caſe there muſt be an Affida- Rule Wan the 
vit made that the Plaintiff has been ſer- Cauſe of Bail. 
ved with the Rule) and when the Court 

has made ſuch Order, the Defendant 

muſt forthwith pay the Coſts of the Con- 

tempts, and alſo of the Ne Recrpratur, 

or the Plaintiff may go on with the Con- 

tempts notwithſtanding the Appearance, 


The Plaintiff has generally but two Time to ſhew 
Days given him to ſhew Cauſe of Bail <1,;e hog 
from the Day of his being ſerved with of Proccf.. 
an atteſted Copy of the Rule ; but upon 
Motion, the Court will grant him further 
Time, but upon this Condition, that he. 
ſhall not in the mean Time go on with 


Contempts againſt the Defendant. 


If the Plaintiff ſhews ſufficient Cauſe Þ >< Plaintiff 
of Bail, the Defendant muſt forthwith Caule of Bail, 
give Bail, and muſt alſo pay the Coſts SH to pay 
of the Proceſs of Contempt and of en- temprs and of | 
tering the Ne Recipiatur, or the Plain- '"*X*Redpiatur. 
tiff may proceed on his Proceſs of Con- 
tempt notwithſtanding the Defendant's 


Appearance as aforeſaid. 


But note, the Plaintiff's Attorney But Plantiff's 

; , Attorney not to 
muſt be careful not to receive the Coſts receive the Coſte 
of the Attachment, and Ne Recipiatur ill Bail is siven. 
until Bail is given; for, if the De- 
tendant ſhould afterwards neglect to give 
Bail, the Plaintiff could not in that Caſe 
20 on with the Proceſs of Contempt. 
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75 Subpana and Proceſs of Contempt. 


Ifa Commiſion But if a Defendant ſtands out, the 

oe Deen. Proceſs of Contempt to a Commiſſion of 

dantis to give Rebellion, and a Ne Recipiatur be en- 

Debt be unde, tered, it is diſcretionary in the Plaintiff 

zol, to hold him to Bail, altho' the Cauſe of 
Action be under 10/. unleſs he be ſued 
as Heir, Executor, or Adminiſtrator, 
for in ſuch Cafe, the Court will accept 
of his Appearance upon Payment of the 
Coſt of the Proceſs of Contempt : but 
if the Plaintiff's Demand be for Rent 
accrued due fince the Death of the Te: 
tator, or Inteſtate, in that Caſe, an Ex- 
ecutor, or Adminiſtrator ſhall be held 
to Bail, 


4 Hows 1697. Ordered by the Court, that for the 
Proceſs of Con. future all Proceſs of Contempt grounded 
temptto be made upon the Service of Subpoenas iſſued 
returnable in : g 
eight Days after Out of the Pleas Office of this Court, 
cc Return of the may be made returnable within eight 
ormer Proceſs. | 

Days after the Return of each former 


Procels. 


Proceſs let aſle In running out the Proceſs of Con- 
tempt, the Plaintiff muſt be very care- 
ful of proceeding regularly; for if one 
of the Proceſs has iſſued irregularly, not 
only that Proceſs, but alſo all the ſub- 
ſequent Proceſs ſhall be ſet aſide. 


ce te che On. If the Defendant apprehends that any 
er. one of the Proceſs has iſſued irregular- 


ly, when he has appeared, his Attorney 
may move the Court for a Rule to have 


the 


Subpana and Proceſs of Contempt. 


the ſame referred to the Officer, which 
the Court will grant; and thereupon, 
the Officer iſſues a Summons, by which 


he appoints all Perſons concerned to 


meet him at the Pleas Office of this 
Court at a certain Day to be named in 
the Summons, then, and there, to pro- 
ceed upon the Reference in a certain 
Cauſe depending in the Court between 
A. B. Plaintiff and C. D. Defendant, 
as by Order he is directed. And for 
this Summons the Defendant is to pay 
as. U | 


And this Summons or a Copy thereof 
is to be ſerved on the Plaintiff, or his 
Attorney ; and if the Attornies on both 
Sides attend, then the Officer proceeds 
to examine the Proceſs of Contempt; 
and if the Officer reports that ſuch Pro- 
ceſs have iſſued regularly, then the De- 
fendant is to pay not only the Coſts of 
the ſame, but alſo the Coſts of ſuch Re- 
ference and Report, to be taxed by the 
Officer. And the Officer's Fee for the 
Report is 65. 8 d. | 


If the Officer ſhall Report that all the 
Proceſs of Contempt have iſſued irregu- 
larly, then the whole Set of Proceſs ſhall 

be let aſide; and if ſome of the Proceſs 

have iſſued regularly, and the reſt irregu- 
larly, and that the ſame be ſo reported, in 
ſuch Caſe, only ſuch of the Proceſs ſhall 
be ſet aſide as have iſſued irregularly, 
and the reſt ſhall ſtand ; but in either 

| Caſe 


larly iſſued, 
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Summons. 


Summons to be 
ſerve 


If the Proceſs 
reported regular, 
Defendant to pay 
Colts, 


Proceſs irregia- 
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78 | Subpæna and Proceſs of Contempt; 
Caſe, the Plaintiff ſhall pay the Defen- 
dant the Coſts of the Reference and 
Report, to be taxed by the Officer. 


Aſter three | If the Plaintiff does not attend upon 

3 8 the firſt Summons, the Defendant's At- 

ceed ex parte. torney may then take out a ſecond 
Summons, which being ſerved, if the 
Plaintiff does not attend and alſo pay 
the Cofts of the former Summons, and 
Attendance, the Defendant's Attorney 
may take out a third Summons upon 
which, when ſerved, if the Plaintiff's At- 
torney ſtill neglects to attend and pay 
Coſts as aforeſaid, the Officer may forth- 
with proceed exparte and make his 
Report. 4 3 


Rule of Ref- When the Defendant has obtained a 
3% Rule for referring the Proceſs of Con- 
' tempt to the Officer, the Plaintiff may 

forthwith put a Rule upon him to proſe- 

cute ſuch Reference in a Week, or in four 

Days, or that the Defendant's Rule of 

Reference may be diſcharged ; and if the 

Defendant doth not in that Time take. 

out a Summons, and ſerve the Plaintiff 

therewith, the Court upon Motion of the 

Plaintiff's Attorney, and upon producing 

an atteſted Copy of the laſt Rule obtain- 

ed by the Plaintiff for diſcharging the 
Defendant's Rule for Reference will 

make the faid laſt Rule abſolute, and will 

give the Plaintiff his Coſts. 


If 


Subpæ na and Proceſs of Contempt. 


If the Defendant ſhould take out a 
Summons and ſerve the Plaintiff there- 
with in due Time, but doth not attend 
the Officer upon the Day appointed there- 

in to proceed on the Reference, the Plain- 

tiff, upon a Certificate from the Officer _ 
of his Attendance, and of the Defen- 

dant's non Attendance, may move the 

Court to have the Rule of Reference diſ- 
charged, which the Court will grant 
without further Motion; and alſo the 

Coſts of the Attendance, Certificate, 
Motion and Rule. 


When the Officer has examined the Report, and how 
Proceſs of Contempt, he then draws firmed. 
up his Report and gives the ſame to the 
Party in whoſe Favour it is made, who 

may thereupon move by his Attorney 

without Notice, or without ſerving a Co- 

py of the Report on the oppoſite Party, 

to have the ſame confirmed, and the 

Court will thereupon grant a Rule for 
confirming the Report abſolutely without 

further Motion. 
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But if the Party againſt whom the Cauſe may be 
Report is made ſhall think himſelf denn aging, 
agerieved thereby, he may by his Coun- Report, - 
ci] ſhew his Objections to the Court, and 
move to ſet aſide the Report, and upon 
ſuch Motion, the Court will either con- 
firm or ſet aſide the ſame as they ſee 
Reaſon ; but proper Notice muſt be giv- 


en of this Motion to the oppoſite Party. 
See 
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A Plaintiff may 
proceed in his 
Proceſs of Con- 
tempt notwith- 
ſtanding a Refe- 
rence for Irregu- 
larity. 


The Oounty 
changed in Pro- 
ceſs of Con- 
tern pt, 


Subpana and Proceſs of Contempt. 


See the Caſe, the Adminiſtratrix of Ball, 
againſt Adminiſtratirx of Gorges, Mi. 
chaelmas Term, 1744.“ 


The Plaintiff may proceed in his Pro- 
ceſs of Contempt notwithſtanding they 
are referred for Irregularity, as the whole 
Proceſs is to abide the Event of the Re- 
ference; for, if the Proceſs were to be 
ſtayed by the Motion for a Reference, it 
would encourage Delays in the Proceed 
ings of Juſtice. 


When ſome of the Proceſs of Con- 
tempt have iſſued, if the Plaintiff is in- 
clined to change the County, the Court 
(upon Motion of the Plaintiff's Attorney) 


will give him Liberty to direct the ſubſe- 


quent Proceſs to any other County. 
The 


® [t is ſubmitted, if this Practice in confirming 


the Officer's Report ſhould not be altered, and the 


Party againſt whom the Report is made, to be 
either ſerved with a Copy of the Report before it is 
moved upon, or to have regular Notice of the Moti- 
on, or elſe the Report not to be abſolutely confirmed 
upon one Motion only, but ſome reaſonable Time 
to be given by the Court to the Party againſt 
whom the Report is made to ſhew Cauſe why 
the ſame ſhould not be confirmed; then upon, a 
ſecond Motion and no Cauſe ſhewn, the Report to 
be abſolutely confirmed, 


Subpoena aud Proceſs of Contempt. 81 


The Office Fees for the ſeveral Proceſs of 
Contempt, and alſo the Sheriff” s Fees for 
returning the ſame. | : - 
. d. 


For the firſt Attachment for) | 
making out and ſigning it, N 0 2 6 
and filing the Affidavit | 

Sealing the ſame - | oO O 6 

To the Sheriff for returning the } | 
fame | 

Alias Attachment for m aking wi 
and ſigning 

To the Seal 

For the Return thereof 

Pluries Attachment for making 
it out and ſigning it 

For the Seal 

For the Return _ 

Proclamation of Rebellion, * 

making out and Higning i WM 

To the Seal 

For the N thereof | 

For making out and ſigning the ; 


O 
— 
O 
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O 
A 


Commiſſion of Rebellion, and 
for the Rule 
To the Sea! oO 10 
For returning the Commiſſion, 
in which there are enen 
4Commiſſioners at 1s. each 
For making out and ſigning the 
Serjeant at Arms, and for eg 
Rule 
To the Seal | 0 O 6 
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1 Motion may be ith the Con | ( 
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Court 
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Cont” Miſdem?* and Attachm 


Court ſhall think proper, or that the 
Party ſo taken into Cuſtody may be dif- 
charged, which Rule is to be ſerved on 
the Plaintiff's Attorney; and if the In- 
terrogatories be not filed in ſuch Time 
as the Court ſhall appoint, upon Certifi- 
cate thereof, and upon Affidavit of the 
Service of the Rule, and upon Attor- 
ney's Motion thereon, the Party in Cuſ- 
tody ſhall be diſcharged with Coſts. 


The Interrogatories when prepared are 
to be ingroſſed on Parchment, and to be 
ſigned by Counſel and Attorney, and 
to be lodged with the Chief Baron's 
Clerk; and then the Court, upon Moti- 
on of the Plaintiff's Attorney, will put a 
Rule upon the Party in Contempt to 


Interrogatories 
and the Exami. 


nator, 


anſwer the Interrogatories in a ſhort Day; 


and he is to be ſerved with a Copy of this 
Rule, and is to attend the Chief Baron's 
Clerk, who will get him ſworn before 
one of the Barons, and wall then exa- 
mine him, and take down his Anſwers 
to the Interrogatories; and when he has 
finiſhed the Examination he gives out 
Copies of the Interrogatories and An- 
ſwers to the Parties of courſe, and with 
out any Order for that Purpoſe. _ 


Then the Court upon Motion of Coun- 
ſel for either of the Parties upon the Ex- 
aminator's Certificate that the Defendant 
has anfwered the Interrogatories, will 
order that the Cauſe be ſet down to be 
heard upon the Interrogatories and An- 

G 2 ſwers, 


Hearing upon the 


Interrogatories 


and Anfſwer- 
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. 84 Cont” Miſdem' and Attachm 

5 ſwers, on one of the Days in the Term 

iy appointed for hearing Law Arguments, 0 
„ and the Rule for that Purpoſe is to be f 
1 ſerved on the oppoſite Party, and the F 
1 Cauſe is to be ſet down by the Clerk of 

8 the Pleas in his Paper, and to be heard 
WH : by the Court; and if it appears to the : 
{ 7 Court that the Party is guilty of the Con- 
1 | | tempt he will be continued in Cuſtody, F 
=o at the Diſcretion of the Court ; but if he 
1 be not guilty of the Contempt, the Court ; 
3 will Diſcharge him with, or without Coſt 
=: according to the Circumſtances of the 
1 Caſe. | ' 
= | 
0 The Contempt But altho' the Contempt ſhould be de- F 
* may be proved . : 3 
. by Witnede: Ji. nied, yet if the Party complaining can p 
3 dees. prove it by Witneſſes, the Court upon { 
=. Motion of his Counſel will give him Li. : 
= berty to do ſo, and will make an Order , 
* for that Purpoſe and for the Witneſſes / 
FP to attend to be examined, and they are f 
3 | to be examined in Court Viva Voce, for a 
= there is not any Commiſſion in the Law , 
wy Side of the Court for the Examination ; 
5 of Witneſſes. But note, This Rule is 5 
31 ſeldom granted but at peril of Coſts; WF | 
75H and it is ſaid that in ſome Caſes the Court a 
-Fþ have obliged the Proſecutor to give Se- t 
4 curity for the Payment of the Coſts, in 1 
5 Caſe the Contempt ſhould not be proved, Z 
4 | | and eſpecially where the Perſon com- 
El plained of has denied it fully in his An- 

io iwer to the Interrogatories. | 

» a0 ü : 
. U 
* if 22 


Letter Miſſive and Subpœna. 


If the Anſwers to the Interrogatories 


How to proceed 
if the Anſwer to 


ſhould not be full, and that the Counſel the Interrogato- 
for the Party complained of, Excepts vie be rt: 


thereto from the Bar of the Court, 
(which is the Method of Excepting in 


this Caſe,) yet it is ſaid that the Party. 


complained of ſhall not therefore be 
kept in Cuſtody unleſs the Examinator 
ſnall certify that he required the Anſwer 
of the Party to the Point excepted to, 
and that he refuſed or avoided anſwering 
it, but if this Certificate does not appear, 
the Court will conſider the Shortneſs of 
the Anſwer as the Fault of the Exami- 
nator and not of the Party complain- 
ed of for the Contempt, for he is unac- 
quainted with the Matters he is to an- 
ſwer to until he comes before the Exa- 
minator where he is to anſwer Ore Tenus 
unaſſiſted either by Counſel or Attorney. 
And this is the Reaſon that if the An- 
ſwer be ſhort, the Counſel ſhall not ex- 
cept thereto but at the Bar of the Court, 
and there he ſhall point out to the Court 
in what Particulars the Interrogatories 
are unanſwered, and the Court, if they 
be material may ſend back the Party to 
the Examinator to be re-examined there- 
to, See the Caſe of Kelly againſt Steu- 
art, Trin. 1753. | 


Letter Mifffve and Subpana. 


Letter Miſſive, is an Epiſtle directed 
from the Court to the Defendant, 
being a Peer, &c. or a Privy Counſellor, 

requiring him to retain an Attorney of 
G 3 the 


Letters Miſſive, 
what and againſt 
whom. 
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86 Letter Miſfrue and Subparna. 


the Court to appear for him at a certain 
Day therein to be limited; and it is 
made returnable either on one of the Re- 
turn Days in Term, or at a Day certain 
in Term, and it is to be dated in Term, 
and to be ſigned by two of the Barons 
at leaſt, of which the Chief Baron (if he 
be in Town) is to be one. 


The original And note, the Letter Miſſive itſelf is 


Letter is tobe to be delivered to the Peer, but it will 

delivered not a : 

Copy. be proper to keep a Copy thereof in 
order to draw the Affidavit thereon of 


the Service of the Original. 


Ifno Appearance And if an Appearance be not entered 
Ren. in four Days after the Return Day in 
na to iſſue on Aff. ſuch Letter Miſſive then, upon an Aff 
davit of ee davit of the Service thereof, you may 
apply to the Officer of the Court, who 
will thereupon enter a Rule of Courſe 
for Liberty for the Plaintiff to iſſue a 

Subpcena. 


Di/iringas ad Re- And the Subpcena is to be teſted, and 
ſpondendum a- n x 
cainft a Peer, ad Made returnable, and is to be ſerved in 
3 ſuch Manner as is before directed in 
Counſellor if no (Page 70) and if the Defendant doth 
os not appear in four Days after the Re- 
turn thereof the Officer of the Court 
will at the Inſtance of the Plaintiff's 
Attorney and upon his producing an 
Affidavit of the Service of the Subpœ- 
na, enter a Rule of courſe for a Diftrin- 
gas ad Reſpondendum againſt a Peer, and 

an 
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Letter Miſſive and Subpæna. 


an Attachment againft a Privy Coun- 
ſellor if he be not a Peer. 


87 


It is enacted by 1 Geo. 2. ch. 8. N That Diſtreſs infinite, 


Peers of the Realm during the Inter- 
vals of Privilege of Parliament, or at 
any Time after fourteen Days next fol- 
lowing any Diſſolution or Prorogation, 
until fourteen Days immediately before 
the Meeting, or re- aſſembling of any 
Parliament, may be proceeded againſt 
by Summons and Diſtreſs infinite, until 
common Appearance be entered, or 
common Bail filed, according to the 
Courſe of the Court. 


And this Method of Proceeding by 
Summons and Diſtreſs infinite, is to be 
obſerved in proceeding againſt Corpora- 
tions, or Bodies politick either ſole or 
aggregate; for no Attachment hes againſt 
them. Raym. 152. 1 Bacon. 507. But 
on ſuch Proceſs of Diftringas, the Court 
will order the Sheriff to Return good 


Iſſues. 1 Salk. 191. | 


It is before ſet forth in (Page 15) what 
Perſons are intitled to be ſerved with 
Letters miſſive, and alſo how Perſons who 
once were intitled, may by their own Act 
forfeit their Right to this Diſtinction of 
Dignity. | 


Ordered by the Court, that the 
Officer of the Pleas Office of this Court 
do enter Rules of courſe for all Subpœ- 
nas on Letters miſſive on Affidavits a- 

ih gainſt 


Corporations to 
be proceeded a- 
gainſt by Sum- 
mons and Dit- 
treſs infinite, 


RULE. 
23d Jan. 1681, 
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Declaration. 
gainſt Peers or Privy Counſellors to iſſue 


abſque motione. 


1 Ordered, that the Officer of the Pleas 

230 Jan. 1681. Office of this Court, do enter all Rules 
of courſe for all Writs of Diſtringas ad 
Reſpondendum after Service of Letter miſ- 
five and Subpœna, upon filing of Aff 
davits againſt Peers; and for Attach- 
ments againſt others, not being Peers, 
to iſſue ab/que motione. 
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| But note, if a Perſon who was a 
No Attachment Peereſs by Marriage, but hath loft her 
12 lol ker be ſerved with Procels as a common Per- 
me Com- ſon, and ſhall neglect or refuſe to appear 
moner, but by thereto in proper Time, and in ſuch Man- 
1] coveot the ner as ſhe is intitled in the Proceſs, the 
Plaintiff ſhall not enter an Attachment 
againſt her without Leave of the Court, 
upon a ſpecial Motion for that Purpoſe, 
See the Caſe of Gaſh againſt Catherine 
Pierce commonly called Counteſs of Bar- 
rymore in the Equity Side of this Court. 

22d June 1730. 
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Declaration. 


ey 


A. <4 > 


The Time Plain- I F the Defendant appears upon a Sub- 
tiffhas todeclare. I pœna, or upon a CapiasQuominus not 
marked, or gives Bail de adjudicatis ſolvendis, 

N (as the Caſe is) thePlaintiff has four fitting 
Days in Term of courſe to declare, ex- 

RPA Ra cluſive of the Day of Appearance, or 
granted en Mo- Bail; but the Court upon Motion of the 
tion, _ Plaintiff's Attorney, and on Caule 
ſhewn will in their Diſcretion Dy 

ur- 
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Declaration. 


further Time to declare, unleſs the De- 
fendant be in Cuſtody, in which Caſe, 
it is ſeldom granted but upon good Cauſe 


ſhewn, 


The Plaintiff may in the ſame Term 
in which the Appearance is entered, or 
in the Vacation after, (as the Declara- 
tion is received of Record as of the laſt 
Day of the preceding Term, tho' it be 
filed in the Vacation) file as many De- 
clarations as he pleaſes againſt the De- 
fendant in different Actions upon the 
ſame Appearance; but where ſpecial 
Bail de adjucatrs ſolvendis is entered, there 
the Plaintiff can only declare m that one 
Action. 


But the Plaintiff 1s not obliged to file 
his Declaration in the Term in which 
the Appearance or ſpecial Bail is entered, 
unleſs the Defendant puts a Rule on the 
Plaintiff for that Purpoſe : if ſuch Rule 
be not put on him, the Plaintiff may 
file his Declaration any Time within a 
Year and a Day after Appearance, and 
afterwards, by moving a Rule* of Courſe 

for 

So that by obtaining this Rule, which is grant- 
ed of courſe, the Plaintiff may file his Declaration 
mary Number of Years, and may get a Judg- 
ment by Surprize, when perhaps, tte Defendant 
has changed his Attorney, or perhaps, he is dead,or 
the Debt is ſatisfied, Ic. I ſee no Reaſon why there 
ſhould not be a Rule obtained for Liberty to proceed 
giving a Term's Notice, as in other Caſes where 
the Cauſe has ſlept above a Year, (for by the Ap- 
pearance there was a Cauſe in Court,) or elſe this 
Order for Liberty to declare ſhould be ſerved. 


Plaintiff may in 
the Term of the 
Appearance, or 
in the Vacation 
after, file ſeveral 
Declarations in 
different Actions 
on the ſame Ap- 
pearance, but 

not on the ſame 
Bail Piece, 


If a Rule be not 
put on the Plaine 
tiff todeclare, he 
may declare at 
any Time within 
a Yearand a Day 
after Appear- 

ance, and after- 
wards on Motion 
ſor that Purpoſe, 
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ga Declaration. 


for Liberty to file the Declaration, and 
ſuggeſting that the Appearance or Bail 
has been entered above a Year. 


Where two De» If two Defendants appear by ſeparate 

by ifercal At. Attornies, if it be in the ſame Term, 

tornics, you may declare on their ſeparate Ap. 
pearances ; but if it be not in the fame 
Term, you muſt move the Court for 
them to join in Appearance, or for Li- 
berty to file your Declaration on their 
ſeparate Appearances as if they had been 
of the ſame Term. 


Four Defendants And four Defendants may be in one 


=p orig Far Subpœna,s though the Cauſe of Action 


the Cauſe of Ac- againſt each of them be ſeparate or 


ti inſt each 15 | . 
of thin be aig. different; and in caſe two of them ſhould 


ferent,and Plain- 101 1 declare 
ar me declare JON in 2 you 1 a 
againſt each of againſt each of them as if they had ap- 


them ſeparately. peared ſeparately. 


Where Cauſe of And where the Cauſe of Action is 


Acton is joint joint, and but one Defendant appears, 


fendant appears, Motion muſt be made by the Plaintiff 


for Time to declare till the other De- 
fendant appears. 


Declaration 4 Count or Declaration (which an- 
ee tiently and yet is called Narratio) is an 
Verity. Inſtrument in Writing, containing the 
Complaint of the Party, and ought to 
contain two Things (to wit) Certainty 
and Verity, for that it is the Foundation 
of the Suit whereunto the adverſe Party 


muſt anſwer, and whereupon the Court 
is 


r ww A 


Declaration. 


is to give its Judgment; Certa debet Eſſe 
Intentio et Narratio et certum fundamentum 
et Certa res gue deducitur in Tudicium. 1 
Iift. 303. 


But it muſt be underſtood that there 
be three Kinds of Certainties ; firſt, to 
2 common Intent, and that is ſufficient 
in Bar, which is todefend the Party and 
excuſe him; ſecondly, a certain Intent 
in general, as in Counts, Replications, 
and other Pleadings of the Plaintiff, that 
is, to convince the Defendant; and ſo 
in Indictments, Sc. thirdly, a certain 
Intent in every Particular, as in Eſtop- 


pels. 1 nfl. 17. 303. 


In drawing a Declaration, there are 
ix Things requiſite to be conſidered ; 
iſt, the Perſon complaining; 2d. the 
Perſon againſt whom the Complaint 
is made; gdly. the Cauſe or Matter of 
the Complaint ; 4thly. how, and in what 
Manner the Action did ariſe; 5thly, 
the Time and Place the Injury was 
done ; 6thly. the Damages thereby ſuſ- 
tained, _ 


9L 


Three Kinds of 
Certainties. 


In drawing a De- 
claration, fix 
Things to be 
canfidered, 


Perſons attainted of Treaſon or Fe- What Perſons 


lony, outlawed, or excommunicated Per- 
ſons, or Perſons convicted of Premuntre, 
Popiſh Recuſants, Aliens born out of the 
King's Allegiance, Perſons entered and 
profeſſed in Religion, c. cannot main- 
tain a Declaration while ſuch Impedi- 
ments remain ; but all Pertons who are 

not 


may maintain 
Declarations. 
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Infant. 


Idiots. 


Lunaticks. 


Txecutors, 


Baron and 
F eme. 


Declaration. 


not diſabled as aforeſaid, whether Men 
or Women, I'diots, Lunaticks, Deaf, or 
Dumb, Sc. may bring Actions, and 
maintain Declarations. | 


An Infant is to ſue either by his Guar- 
dian, or next Friend, but always de- 


fend by Guardian, 1 ft. 135. 


Idiots cannot appear by Attorney, but 
when they ſue or defend any Action 
they muſt appear in Perſon, and the 
Suit is to be in their Names, and follow- 


ed by others. 2. Sed. 112. 335. 


If a Lunatick ſues an Action, it muſt 
be ſued in his own Name; and if an 
Action be brought againſt a Lunatick, 
he is to appear by Attorney if of 
full Age, and by a Guardian if under 
.  - 


When an Action is brought by Exe. 
cutors, it is to be in the Name of all 
of them, though ſome do not take upon 
them the Executorſhip ; but in Actions 
againſt Executors, ſuch only as admint- 
ſter are to be ſued. 1 Rol. 924. See 


Jacob's Law Dictionary (Title Executor.) 


In all Caſes where the Feme ſhall not 
have the Thing recovered but the Huſ- 
band only, he alone is to bring the Ac- 
tion. 1 Kol. Rep. 360. | 


But 


f 


J SET Oo wot Og © We . * 


Declaration. 93 


But in thoſe Caſes where the Debt or Ibidem. 
Cauſe of Action will ſurvive to the Wife, 
the Huſband and Wife are regularly to 
join in the Action, as in recovering Debts 
due to the Wife before Marriage, in 
Actions relatirig to her Freehold or In- 
heritance, or Injuries done to the Perſon 
of the Wife. 1 Rol. Abr. 347. Moor 


432. 


A Feme Covert can in no Caſe ſue peme Corcrt. 
without her Huſband, unleſs he has ab- 
jured the Realm, or is baniſhed whereby 
he is Civiliter Mortuus. Co. Lit. 133. a. 

1 Rol. Rep. 400. Sed. Quaer. if in this 
Caſe, ſhe muſt not ſue by her next 


Friend. 


When Huſband and Wife join in any Baren and Feme, 
Action, Damage is to be laid only to 
the Huſband. 


The Huſband is by Law anſwerable Baron and Feme. 

for all Actions for which his Wife ſtood 
attached at the Time of the Coverture ; 
and alſo for all her Torts and Treſpaſſes 
during Coverture, in which Caſes the Ac- 
tion muſt be joint againſt them both; for if 
ſhe alone were ſued, it might be a Means 
of making the Huſband's Property liable 
without giving him anOpportunity of de- 
fending himſelf. See 1 Bac. Abr. 307. 


If the Plaintiff doth not file his De- Non- Pros. 
claration within the Time appointed for 


his declaring, the Defendant may then 
take 
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94 Declaration. 
take out a Certificate of no Declaration 
being filed, (in which Certificate the Day 
of the Defendant's Appearance is to be 
expreſſed) and may thereupon move the 
Court by his Attorney, for a Non Pros; 
and on ſuch Motion, the Court il 
grant a Rule for the ſame, unleſs the 
laintiff declares in four Days after; 
and the Defendant is not obliged to 
ſerve the Plaintiff with this Rule; and 
if the Plaintiff doth not file his Decla- 
ration in theſe four laſt Days, the Ma 
| Pros will iſſue of courſe. -- - 
Coſts of the Rule Tf the Plaintiff ſhould file his Decla- 
akin: "id bete ration without paying the Coſts of the 
ere eg his Certificate of no Declaration, and of the 
the Rules te Motion and Rule for the Non Pros the 
plead may be Defendant's Attorney may move the 
Ty Court that the Rules to 2 mp may be 
{topped until the faid Coſts be paid, 
which the Court will grant. 


Judement e, Tf after the Defendant has obtained 
ned af a Non Pros the Plaintiff ſhall file his 


Ce ee and Decalration without paying the Defen- 
de fer aldG. dant the Coſts of the Non Pros and 
ſhall run out the Rules to plead, and 
obtain Judgment thereon for want of a 
Plea, the Court upon Counſel's Moti. 
on will ſet aſide ſuch Judgment, and 


oblige the Plaintiff to pay the Coſt of 


the Non Pros and alſo the Coſt of the 
Motion; and will order the Rules to 
plead to be entered de novo, or give the 
' Defendant a reaſonable Time to plead F 
: an 
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Declaration. 


and if Execution has been executed, the 
Court will ſet aſide the un and 
order Reſtitution to the Defendant; for 
the Court look upon ſuch a Judgment 
as irregular, and obtained by Surprize. 


Where a Judgment is ſet aſide after Ex- 
ecution for any Irregularity, there needs 
no Scrre facias for Reſtitution, but an At- 
tachment of Contempt if, upon the Rule 
for Reſtitution, the Money be not re- 
ſtored. 2 Salk. 588. 


If the Plaintiff be not taken on a Non 
Pris before the Return thereof is out, 
the Defendant before he renews the 
Non Pros, ought to move a Rule by his 
Attorney for Liberty to renew the Non 
Pros, and add the Poſt Coſts otherwiſe 
the Officer will not add the Poſt Coſts 
for the Rule and new Writ. | 


When the Declaration is drawn, it is 
to be ingroſſed on Parchment, and to be 
ſigned by Attorney in all Caſes; and it is 
allo to be ſiged by Counſel (except it be for 
Debt by Bond, or penal Bill) and is to 
be filed with the Clerk of the Pleas Office 
of this Court. 


When the Declaration is filed, the 
Officer thereupon enters the three firſt 
Rules to plead of courſe; in each of 
which Rules, there are four Days ex- 
cluſive; and they are thus 20 wit, four 
Days to plead; four Days by the Fa- 
vour of the Court to plead; and four 

Days 


95 


If Execution be 
executed the 
Court will order 
Reſtitution, 


On an irregular 
Execution no 
Scire facias for 
Reſtitution to iſ- 
ſue but an At · 
tachment. 


Motion to be 
made for renew- 
ing of a nonPros', 
if the Return be 
out, and for ad- 
ding the Poſt 
Coſts. 


Declaration how 
to be prepared 
for filing. 


Rules to plead. 
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96 ES Declaration, 


Days by the great Favour of the Curt 
ta plead; and if the Defendant doth not 
plead in that Time, the Plaintiff's At. 
torney may then take out a Copy of the 
Certificate of no laſt Rule, and a Certificate of no Plex 
ping Jug Moti- being filed, and thereupon may move the 
aden Court for Judgment, which the Court 
will grant, unleſs a Plea be filed in four 
running Days after ſuch Rule Sundays 
and Dies non exceped : And if the De- 
fendant doth not plead in theſe four laft 
Days, the Judgment is abſolute without 
further Motion. 


Deſendant may And note, if the Defendant ſhould 
6 plead in theſe four laſt Days, he is not 


out then paying to pay any Coſts, for in this Caſe the 


. Coſts are to abide the Event of this 
Suit. 


ee rig On all Writs of Habeas Corpus cun 
— cauſa, cauſa, Habeas Corpus ſuper cepi, Diſirm- 
Habeas Corpus ſi gas, DNuper Vic. Proclamation of Ke. 
5 e ic. bellion, and all ſecondary Proceſs, the 
ä Defendant ſhall have but ſix Days to 

" plead; but in any of theſe Caſes, the 
Plaintiff's Attorney muſt mark at the 
Foot of the Declaration that ſuch Writ 
has iſſued, or the Officer will not take 
Notice of it, but will enter the Rules 
in the common Way. This Rule was 
made to prevent the Delays occaſioned 
to Plaintiffs, by Defendants not entering 
their Appearances or Bails in prope! 


Time to Writs or Proceſs, See the Rule 
Page 99. : 
The 


agth Jan. 1695, 
RULE. 


F Jew wee — = ET NY 
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The ordinary Rules for pleading to Rules to plead. 

all Declarations and Writs of Scire facias 

Fot. Ann. & Diem, except the Rule for 

Judgment are entered of courſe in the 

Office. | r 


If a Plaintiff doth not proceed upoi Ifo Proceedings 


above a Year, a 


his Declaration within a Year and a Day Motion is to be 
after the laſt Rule, he muſt in ſuch Caſe made for Liberty 
obtain a Rule for Liberty to proceed RU. x. 
giving a Term's Notice, or his after Pro- 
ceediiigs will be deemed irregular : And 

note, that this Rule may be moved on 

the Eſſo' ine Day of the Term, and if it 

be ſerved on the Defendant before the 

ſitting Day, it is a ſufficient Notice with- 

in the Rule and the Plaintiff may 

proceed in the following Terrn of courſe. 


If the Plaintff will diſcontinue his Diſcontinuance. 
Suit, he muſt firſt obtain a Rule for that 
Purpoſe, and muſt pay the Defendant 
Coſts thereon to be taxed by the Officer. 


The Plaintiff may upon Motion to Declaration a- 

: 2 | | '3- 3 + mended and the 
the Court obtain Leave to amend his Proceedings 
Declaration at any Time before the De- thereon, | 

: hoc ' 4 an 
fendant has pleaded or demurred with- is, and whenit i: 
out Coſts, and alſo without Prejudice to not to be paid, 


the Rules to plead. 


But if the Defendant has pleaded or lbidem. 
demurred, the Plaintiff muſt then pay 
the Coſts of ſuch Plea or Demurrer ; and 
the Rules to plead in this Caſe, are to be 

Vo. I. H enter- 
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Ibidem. 


How to declare 
on ſimple Con- 
tracts. 


Declaration. 


entered de Novo. But note, that in De- 
clarations and Pleadings no Amend. 
ment is to change the Action, or alter the 


Nature of the Iſſue. 


And in all Caſes where the Plaintiff 
amends his Declaration after the Defen- 
dant has taken out a Copy thereof, he is 
either to ſerve the Defendant with a No- 
rice to bring in his Copy in order to have 
the ſame amended, or elſe he is to 
ſerve the Defendant with an atteſted Copy 
of the amended Declaration. 


A Declaration on a ſimple Contract, or 
Agreements to pay Money for Goods ſold 

nd delivered, may be either in Debt, 
or Caſe, at the Option of the Plaintiff; 
if you declare in Debt, you muſt not 
ſay, Promiſe to pay, but agreed to pay. 


The old Way was to lay it in Debt, 
but then the Defendant could wage his 
Law, and if he ſwore in the Preſence of 
his Compurgators (who were to ſwear 
with him) that he owed nothing, the 
Plaintiff was barred for ever; therefore 
to avoid this, Plaintiffs do now gene- 
rally declare in Caſe. See Slade's Caſe 
4 Co. 92 to 94. Where it is ſaid on 2 
Quomiuus in the Exchequer, that a De- 


fendant cannot wage his Law in that 


Court, becauſe the Plaintiff ſurmiſes 
that he is the King's Debtor, 


Where- 
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5 


EE rn ea Ei 4FY 


| Whereas ſeveral Delays have happen- 29th Jar. r695. 
ed in the Caſes of Writs of Habeas Our ion to 
Corpus ſuper cept, Diſtringas Nuper Vic. plead we TO 
Proclamation of Rebellion, and Habeas all fecondary 
Corpus cum cauſa for the Removing of Frocch. 
Actions from inferior Courts into the 

Pleas Office of this Court, for that the 

ſeveral Defendants in ſuch Writs or Pro- 

ceſſes entering their Appearances or Bails, 

have had the uſual Time to plead to 
Declarations filed againſt them upon 

ſuch Appearances or Bails as any other 

Perſon hath had, who hath entered his 

Appearance or Bail upon the firſt Pro- 

ceſs iſſued againſt them: It is therefore 

Ordered, for the Prevention of ſuch De- 

lays for the future, that the Defendant 

on ſuch Proceſs of Habeas Corpus, e. 

ſhall enter their Appearances or Bails 

as of the precedent Term, that they 

come in to enter ſuch their Appearances 

or Bails, unleſs where the Cauſe of Ac- 

tion returned with the ſaid Writ of 

Habeas Corpus cum cauſa appears to have 

ariſen afterwards; and that they ſhall 

within {1x Days after the Plaintiff's filing 

his Declaration upon ſuch Appearances 

or Bails plead thereto, or Judgment to 

be entered for the Plaintiff againſt ſuch 

Defendant by Ni dicit. 
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Where a Declaration is filed upon a No Rules te 


leading Order where an Iſſue is directed Plead entered on 
a Declaration 


from the Equity Side of this Court to upen a leading 
be tried at Law, it is to be marked at the Order. 
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100 Declaration, 


Foot thereof, that it is upon a leading 


Order, for in this Caſe no Rule to plead 
is to be entered thereon as the Defen- 
dant is to plead to Iſſue by the Order. 


Officernot tore By 10 and 11 Car. 1. Seſſ. 4. ch. 11, 
ons on popular Pars. The Officer of the Court ſhall not 
AQtions or penal receive any Declaration in Actions po- 
fdavit that Of. pular, or upon any penal Statute until 
fence was not the Informer maketh Oath before ſome 
other County, Of the Judges of that Court that the 
and withna Offence was not committed in any other 
and that he believes in his Conſcience, 

the ſame was committed within one 


Year before the Suit was commenced, 


Rook may 42... By og #7; . Sel. 1. ch. 35. In 
to perform Core- all Actions to be commenced and pro- 
nants Branches ſecuted in any of the King's Courts of 
and have Dam. Record in this Kingdom upon any Bond 
abc pod. or penal Sum for non Performance of 
the Covenants in any Indenture, or Deed 
of Writing, the Plaintiff may aſſign as 
many Breaches as he ſhall think fit; and 
the Jury upon the Trial ſhall not only 
aſſeſs ſuch Damages and Coſts as have 
been heretofore done in ſuch Caſes, but 
ſhall alſo give Damage for ſuch of the 
{aid Breaches ſo to be aſſigned, as the 
Plaintiff upon the Trial of the Iſſues 
taken therein ſhall prove to have been 
broken, and like Judgment to be en- 
tered on every ſuch Verdict, as has here- 


tofore been done in ſuch Caſes, 
And 


County than as laid in the Information, 


ns, Is. . LERABTENS 


-O — — — — 
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And if the Defendant plead not to And how Da- 


mages may be 


Iſſue, but Judgment ſhall be given a- afetied on Judg- 
f ; | by Demur- 
gainſt him upon Demurrer, or by Ni Os by Hh 


dicit, or Non ſum informatus, Cognovit fault, 
Actionem, or the like, then the Plaintiff 
may ſuggeſt upon the Roll, as many 
Breaches as he ſhall think fit; and then 
a Writ ſhall iſſue to the Sheriff of the 
County where ſuch Action ſhall be 
brought, to ſummon a Jury to appear 
before the Juſtice or Juſtices of Aſſize, 
or Nifs Prius at their coming thither, 
to inquire of the Truth of every one 
of thoſe Breaches, and to aſſeſs the Da- 
mages ſeverally: And the faid Juſtice 
or Juſtices ſhall make Return thereof 
to the Court, from whence the ſame ſhall 
iſſue; which Writs ſo returned, ſhall 
be filed, and then Judgment ſhall be 
entered as in Caſes of Writs of Inquiry 


of Damages. 


And if the Defendant after ſuch Judg- Execution to be 
ment entered and before Execution ex- the Damages, © 
ecuted, pay into the Court the Damages and i executed 
and Coſts of Suit, then a Stay of Exe- paid, Safisfs ien 
cution ſhall be entered upon the Record e on ie 
thereof, and made accordingly for that Record. 
Time; and when by Execution ſued 
forth and executed upon ſuch Judg- 
ment, the Plaintiff, his Executors, or 
Adminiſtrators, ſhall be ſatisfied the 
Debt and Damages, or the Penalty of 
tuch Bond or Bill Penal, at the Election 
of the Defendant, with Coſt of Suit and 

Mz *: Charges 
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102 Declaration. 


Charges for executing the ſame; then 
the Body, Goods, and Lands of the 


| Defendant ſhall be diſcharged from ſuch 


Execution, and the ſame ſhall be enter- 
ed upon the Roll of the ſaid Judgment: 
8 But if the Damages do not amount to 
ment to remain the Penalty of ſuch Bond or Bill Penal, 
as a Security for ſuch Judgment ſhall (notwithſtanding 
ſuch Entry on the Roll as aforeſaid) 
ſtill remain in Force as a further Se- 
curity to. anſwer ſuch Damages, as may 
at any Time afterwards be ſuſtained 
by Reaſon of any further Breach of 
Covenants, (if any ſuch happen and no 
Satisfaction be made) ſo far as the Re- 
mainder of ſuch Penalty will reach, up- 
on which Breach the Plaintiff may ſue 
out a Scire facias upon the Judgment 
againſt ſuch Defendant, his Executors, 
or Adminiſtrators, or againſt his Heirs 
or Ter Tenants, grounded upon Sug- 
geſtion of other Breach or Breaches as 
aforeſaid, and ſo like Proceedings to be 
as afore ſhewed. 


With like Provi= Provided that upon Payment of all 


Des as aforeſaid. 


ſuch future Damages, Coſts and Charges; 
or of ſo much thereof, as the remaining 
Sum of the Penalty of ſuch Bond or Bil 
penal (after Payment of the Damages 
tormerly recovered) will extend unto, 
together with the Coſts of Suit, then all 
further Proceedings on the ſaid Judg: 
ment ſhall again be ſtayed : and ſo 70- 
ties Quoties as Occaſion ſhall require upon 
every new Breach, the ſaid Judgment » 
e 


7 1 83 * —_— 
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be made uſe of as far as aforeſaid, and 

no further; and upon Satisfaction as 

aforeſaid, the ſaid Defendant his Body, 

&c. to be again e b out of: Exe- 

cution as afore ſhewed. If! we. 
By Statute 2 1 cap. mY Seat.» 2. Al Al Wien 

Wills, Diſpoſitions, or Appointments of Fee Simple, ac 

Lands or Tenements, or of any Rent, {2 35 to Credi- 

Profit, Term or Charge out of the fame; 

whereof any Perſons at the Time of 

their Deceaſe ſhall be ſeized in Fee ſimple 

in Poſſeſſion, Reverſion, or Remainder, 

or have Power to diſpoſe of the ſame hy 

their laſt Wills, - ſhall be deemed only as 

againſt the Creditors by Bond or Speci- 

alty binding the _ to be nn 


and void. . 


And by See. 3. every mch Creditor And they may 


have their Acti- 


ſhall have his Action of Debt upon his en- againft Heirs 


Bonds and Specialties, againſt the Heirs 2nd Peviſees 


CO 


at Law of ſuch Obligors and ſuch Devi | 
ſees jointly ; and ſuch Deviſees-ſhall 5 8 
liable for a falſe Plea in the ſame Manner 

as any Heir ſhould have been, or for not 
confeſſing the Lands or Tenements to 

him deſcended. C 


But by Sec. 4. Where then ſhall bs 1 
any Limitation or Diſpoſition of Lands before Marriage 
or Tenements for the Raiſing or Pay- e. 
ment of juſt Debts or Portions for Chil- 
dren, other than the Heir at Law, in 
purſuance of any Marriage Contract, 


H 4 or 
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Declaration. 
Agreement in Writing made before Mar. 
— the, fame fig be i in Force. 


. 15 $42.5 Where any Kai at 
by the Heir who Law, ſhall be liable to pay the Debt of 
is liable, he ſhall His Anceſtor in regard of any Lands or 
Aer che Dent. Penements deſcending to him, and ſhall 
| alien the ſame before any Action brought, 
ſuch Heir at Law ſhall be anſwerable for 
ſuch Debt in an Action of Debt, to the 
Value of the Land by him aliened; i in 
Which Caſes all Creditors ſhall be prefer- 
red as in Actions againſt Executors ; and 
ſuch Execution ſhall be taken out upon 
any Judgment obtained againſt ſuch Heir 
to tlie Value of the Land, as if the ſame 
were his on Debt, ſaving that the Lands 
bonafide aliened before the Action brought 

ſhall not ve liable. 


e plead And by Seck. 6. Where any Action of. 
rags a 2 Debt upen Specialty is brought againſt 
on a Specialty. any Heir, he may plead Rien, Per di di ſcent 
at the/Time of the original Writ brought, 
or the Bill filed, and the Plaintiff may 
reply that he had Lands, Tenements, 
or Hereditaments from his Anceſtor be- 
fore the original Writ brought, or Bill 
filed; and if upon Iſſue joined it be found 
for the Plaintiff, the Jury ſhall enquire 
of the Value of the Lands deſcended, 
and thereupon Judgment ſhall be given 
and Execution awarded; but if Judg- 
ment be given againſt ſuch Heir by Con- 
feſſion of the Action, without confeſling 
the Aſſets deſcended, or upon Demurrer, 
Or 


Declaration. 


or Nihil dicit it ſhall be for the Debt and 
Damages without any Writ to enquire 
of the Tenements deſcended. 


And by Sect. 3. Every Deviſee made 
liable by this Act, ſhall be chargeable in 
the ſame Manner as the Heir at Law, 
notwithſtanding the Lands deviſed ſhall 


be aliened before Action brought. 


Declarations againſt Priſoners. 


If the Sheriff brings the Defendant's 
Body into Court in purſuance of the Re- 
turn of the Writ, then, if the Defendant 
cannot give Bail as the Action requires, 
the Court will immediately commit him 
to the Marſhalſea of the Four Courts, 
and a Rule is thereupon entered for that 
Purpoſe by the Clerk of the Pleas in the 
Rule Book. 


And when the Defendant is ſo com- 
mitted, the Plaintiff muſt declare againſt 
him before the End of the next Term 
after ſuch Proceſs is returnable ; and in 
his Declaration he muſt alledge, that the 
Defendant is in Cuſtody of the Marſhal 
of the Marſhalſea of the Four Courts ; 
and when the Declaration is filed, he 
muſt ſerve the Defendant with an at- 


105 


Deviſees liable 
as Heirs. 


Defendant con- 


mit ted for want 
of Bail. 


Declaration a- 
gainſt Defendant 
in Cuſtody. 


teſted Copy thereof, and alſo of the firſt 


Rule to plead, or the Gaoler or Marſhal 
may be ſerved therewith; and if ſuch 


: Priſoner ſhall not appear, and plead be- 


fore the End of the next Term after ſuch 
| Declaration 


The Time given 
the Defendant to 
plead. 
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106 | Declaration. 


Declaration delivered, the Plaintiff ſhall 
have Judgment as if he appeared and 
refuſed to anſwer and plead. See 8 Ann 
ch. 9 Poſt. | 


Defendanteharg= Where a Perſon is already impriſoned 
Habeas Cup ad in the Marſhalſea of the Four Courts, 
Re/pndendom. or in any other Priſon, upon any Proceſs 
at the Suit of another, and that a third 
Perſon would ſue the Priſoner in this 
Court, in ſuch Caſe, he may ue forth a 
Habeas Corpus ad Reſpondendum directed 
to the Marſhal, Gaoler, or Keeper of 
the Priſon, or to the Mayor, Sc. of the 
inferior Court; and by this Writ the 
Marſhal, Gaoler, or Keeper of the Pri- 
» ſon, or Mayor, Sc. of the inferior Court, 
is required to have the Body of the Pri- 
ſoner then in his Cuſtody before the 
Barons of the Exchequer at the Return 
thereof; and when the Defendant is 
brought up to the Bar of the Court, he 
is from thence committed to the Cuſtody 
of the Marſhal of the Four Courts at 
the Suit of the Plaintiff in that Action; 
and thereupon a Rule for that Purpoſe is 
entered by the Clerk of the Pleas. Sed. 
Vide Pyſt. 8 Ann. ch. 9. | 


The Duty of m And if a Priſoner be impriſoned upon 
Lab e any Proceſs from any inferior Court of 
bras C:rprs ad Record, and that a Writ of Habeas Cor- 
*pontindum pus ad Reſpondendum is ſued forth to have 
the Body of the Defendant brought be- 

fore. the Barons of this Court to anſwer 

the Plaintiff's Action here, in ſuch _ 

| the 


Declaration, 


the inferior Court upon the Return of 
the ſaid Writ, annexes a Schedule there- 
to, in which are contained all the Cauſes 
that are then ſubſiſting and depending 
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therein againſt ſuch Priſoner ; and upon 


each of theſe Cauſes the Defendant is 
committed by this Court to the Mar- 
ſhal of the Four Courts by Rules which 
are entered of courſe in the Rule Book 
for that Purpgſe : and of each of theſe 
Rules an atteſted Copy is to be deliver- 
ed to the Marſhal, an 
Cauſe of Detenſion of ſuch Priſoner in 
his Cuſtody, from which he ſhall not be 
diſcharged without a lawful Superſedeas 
or Rule of Court: - and if the Marſhal 
ſhall do otherwiſe, he ſhall be reſponſible 
to the Court, and the Party grieved may 
bring an Action on the Cale againſt 
him for Damages, for diſcharging ſuch 
Priſoner. | 


If the Mayor, Se. of the inferior Court, 


or the Marſhal of this Court do not re- 
turn the Writ of Habeas Corpus ad Re- 
ſpondendum in Time, you may fine them 
as you do the Sheriff. 


And note, That in either of theſe two 
laſt Caſes the Plaintiff is to proceed in 
declaring againſt the Defendant in the 
ſame Manner as is before directed where 
the Defendant is firſt committed upon 
the Proceſs of this Court; and the De- 
fendant has the ſame Time to plead 
thereto, | 


If 


ſhall be a good 


Proceedings on 
the Declaration 
againſt a Defen- 
dant in Cuſtody. 
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108 Declaration. 


Where in Deten- Tf the Defendant be either taken, or 
dy, he may move charged in Cuſtody, and detained for 
dar he may be Want of Sureties for his Appearance, (as 
diſcharged if aforeſaid) he may move the Court by 
geclac in 4 Dave his Attorney that the Plaintiff may de. 
clare againſt him in four Days, or that 

he may be diſcharged out of Cuſtody as 

to that Action, which the Court will 

grant; and if the Plaintiff doth not file 

his Declaration in four Days after Service 

of this Rule, the Court upon Affidavit 

of the Service thereof, and upon Motion 

thereon will order the Defendant to be 
diſcharged, and his Appearance to be ac- 

cepted of without further Motion; but 

the Plaintiff's Attorney may move in 

theſe four Days for ſome further Time to 

declare, and the Court upon ſuch Moti- 

on, and upon good Cauſe ſhewn, will 

grant him ſome reaſonable Time altho' 


the Defendant be in Cuſtody. 


Attachment - If any Gaoler or Keeper of a Priſon 


gainſt a Gaoler 7. ; . 
5 having received a Copy of a Declaration 


Declaration re. againſt any Priſoner in his Cuſtody, ſhall 

ceived by him tor ſuppreſs the ſame, and not deliver it forth- 

| with unto ſuch Priſoner, an Attachment 
on Afﬀidavit of ſuch Delivery ſhall be 
iſſued againſt him, | 


A Deelaratim  _ Formerly by the common Courſe of 


per Se pl © Practice, when the Plaintiff in any Writ 


Gor oy iſſued out of any of the four Courts of 
Suit without ſu. Record had been at great Charge to ar- 


ing forth a Ha- | | 1 nd 
— reſt the Defendant upon ſuch Writ, = 


move him, 


Declaration. 


the Defendant for Want of ſufficient Bail 
was committed to Gaol, then unleſs the 
Plaintiff did before the End of two Terms 
next after ſuch Arreſt, cauſe ſuch Defen- 
dant by Writ of Habeas Corpus to be re- 
moved, to be charged in the ſaid reſpec- 
tive Courts with a Declaration of the 
Cauſe of ſuch Action, ſuch Priſoner was 
upon a common Bail or Appearance by 
an Attorney diſcharged from his Impri- 
ſonment to the great Prejudice of the 
Plaintiff, for the Remedy whereot, 


It was enacted by the 8 Ann. ch. 9. 
That ifany Defendant be taken or charg- 
ed in Cuſtody, upon any Writ out of any 
of the four Courts, and detained for Want 
of Sureties for his Appearance, the Plain- 
tiff may before the End of the next 
Term after ſuch Proceſs is returnable, 
declare againſt ſuch Priſoner in the Court 
out of which ſuch Proceſs ſhall iſſue, and 
cauſe a Copy thereof to be delivered to 
ſuch Priſoner, or Keeper of Priſon; to 
which, if ſuch Priſoner ſhall not appear 
and plead before the End of next Term 
after ſuch Declaration delivered, the 
Plaintiff ſhall have Judgment as if he 
appeared and refuſed to anſwer and plead, 


And that in all Declarations againſt How i is ts be 
any Priſoner detained by ay Proceſs out liedged in the 


of the Queen's-Bench, it ſhal 
in Cuſtody of what Sheriff, or other Per- 


ſon having the Return and Execution of 


Writs, ſuch Priſoner ſhall be at the Time 


of 


T0g 


Declaration if 


be alledged the Proceſs be 
from theQueen's 
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— 110 Declaration. 

1 i | of ſuch Declaration, which Allegation 

mY ſhall be as effectual as if ſuch Priſoner 
1 was in Cuſtody of the Marſhal of the 

1 Four Courts. | | 

„ | . 

#8 Motion on be- In the Caſe of Bumbury againſt Healy | 

ll half of the De- in Miichealmas 1744, the Defendant was | 
„ fendant for Plain- . 

Win tif to declare a- Arreſted and taken into Cuſtody by the 

16 Sage him n Sheriff of the County of Cork upon a | 
4B uſtody of the : : 833 

WH Sheriff Writ of Capias Quominus iſſued forth f 

1&8 this Court, and upon Motion of the De- F 


1 ; fendant's Attorney it was ordered that 
| the Plaintiff ſhould declare againſt the 
Defendant in Cuſtody of the Sheriff in 
| four Days after Service of the Rule, or 
j! | that the Defendant ſhould be diſcharged 
; out of Cuſtody. 


1 Ex: — 


i; i | 
Þ| Of laying the Venue in Declarations, 
| 4 Venue what. 8 ; , 
| | Venue (Vicinetum or Viſnetum) is taken 
1 for a neighbouring Place, Locus quem 


Vicini habitant, it is the Place from whence 
a jury are to come for Trial of Cauſes 
F. N. B. 113. | 


Hui in tranſito- All Actions perſonal, where no Poſſeſ⸗ 
be aid in an? ſion is awarded are in their own Nature 
Count. tranſitory, and not local; as Debt, De- 
tinue, Aſſault, Annuity, Account, De- 
ceit, Trover, Actions on the Caſe, &c. 
And the Yexue may be laid in any Coun- 
a ty, and the Fact alledged to be done in 
| any Place, and the Defendant cannot 
traverſe it, and ſay it was done in ano- 


ther Place; and yet they ought to be 
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Declaration. 


laid and tried in their proper County, and 
where the Fact was done, unleſs the 
Court order the contrary for ſome ſpeci- 
al Reaſons; and if they are laid out of 
their proper County, daily Practice tells 
us the Court may alter the Venue upon 
Affidavit made that the Plaintiff 's Cauſe 


of Action (if any be) did ariſe in ſuch 


a County, and not in the County where 
he has laid his Venue, and that it will be 
a great Expence to procure his Witneſſes; 
but ſuch Motion muſt be made before 

Iſſue joined, for by joining of Iſſue, the 


Defendant agrees with the Plaintiff as to 


the Manner of bringing his Action: And 
tho' the Court ſeldom refuſes on ſuch Af- 


fidavit, upon Motion thereon, and No- 


tice given, to change the Yenue, yet if 
before or after the Motion be made, the 
Plaintiff will enter into a Rule, to offer 
no Evidence but what ariſes in the Coun- 
ty where he has laid his Action, the Cauſe 
ſhall be tried there. See Trials per Pais, 


pag. 90. 


But Queſtions of Title of Land (ex- 
cept by ſpecial Order of the Court in ſome 
Caſes) are to be tried in the County 
where the Lands lye, for the Law is, 
that all real and mixt Actions, as Waſte, 
Ejectment, &c. and Actions of Treſpaſs, 
Treſpaſs on the Caſe againſt Officers of 
Juſtice &c. muſt be brought in the Coun- 
ty where the Land is, and where the 
Cauſe of Action aroſe. Trials per Pais 


Dag. 90. 
A Motion 


If the Plaintiff 
enters into a Rule 
to offer no Evi- 
dence but What 
ariſes in the 
County Where 
the Venue is laid, 
the Cauſe ſhall 
be tried there. 


Title of Land ts 
be tried where 
the Land lies. 


And Actions of 
Treſpaſs where 
the Tort was 
done. 
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Mot ion on the 
laſt Day of Term 
to change the 


Declaration. 
A Motion to change the Venue, regu. 
larly ſhould not be made upon the laſt 


V:ruc too late. Day of the Term, as the Plaintiff may not 


Not to be 
changed where 
Plaintiff may 
loſe a Trial. 


Venue if to be 

changed after the 
Defendant has 

pleaded. 


If to be changed 
in à local Action. 


have an Opportunity of ſhewing Cauſe, 
and the Court will not change the Venue 
where the Plaintiff may loſe a Trial. 


In the Caſe of Teige againſt Sandford 
in this Court, Trinity-Jerm 1751, a Mo- 
tion was made by the Defendant's Coun- 
cil on the laſt Day of Term, and after 
the Defendant had pleaded to Iflue to 
change the Venue, but upon ſolemn De- 
bate the Motion was refuſed, altho' the 
Affidavits were full that an impartial Tri- 
al could not be had; and that for two 
Reaſons, firſt, for that the Defendant had 
pleaded, and had therefore agreed with 
the Plaintiff as to the Manner of bring- 
ing his Action, then, that the Application 
was a very late one, and the Plaintiff 
had not an Opportunity to ſhew Caule 
againſt it and would be hindred from a 
Trial at the next Aſſizes. | 


In the Caſe of Vernel againſt Averel 
in this Court Trinity Term 1748, It was 
ſaid, that a Venue in a local Action can- 
not be changed but by Conſent of the 
Plaintiff, but if the Plaintiff will not 
conſent, the Court will give the Defen- 
dant Leave to imparl until the Plaintiff 
does conſent. 


When 


Pleadings. 


HEN the Declaration is filed, 
VV the Rules to plead are to be 
entered thereon as is before ſet forth 
in (p. 95.) and the Defendant is with- 
out Loſs of Time to beſpeak an at- 
teſted Copy of the Declaration in or- 
der to be prepared to plead to it, for 
no Plea. is to be received unlefs: the 
Copy of the Declaration be firſt taken 
out, and the Rule is the ſame as to all o- 
ther Pleadings. E 


Now, as there is no Branch of the 
Profeſſion of an Attorney that requires 
more Skill and Attention than this of 
Pleading does, I believe it will not be 
thought amiſs, if in treating upon this 
Head, I am, ſomewhat more particular 


than ordinary. HT F 


Pleadings then, ſtrictly taken, are the Pleadings what, 


Anſwers which the Defendant grves to 


the Plaintiff's Charge; and in this Senſe | 


are only two kinds, viZ, Pleas in Bar. 
and Pleas in Abatement ; but in a large 
Senſe they extend to all the Sayings of 
the Parties after the Declaration, includ- 
ing both the Pleas aforeſaid, and alſo 
Replications, - Rejoinders, Sur-Rejoinders, 
Rebutters, Sur-Rebutters, &c. Inſt. Le- 
gal, 460. | 1 

Vol. I. 1 LY, 


ken out. 


The Defendant 
is to plead to the 
Declaration. 


No Pleading to 
be received un- 
leſs a Copy of 
the former 
Pleadings be ta- 
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Pleas general or 


ſpecial. 


General Plea. | 


Special Plea, 


In particular 
Caſes Defendant 
may plead the 
general Iſſue and 
give the ſpecial 
Matters in Evi- 


dence, 


Special Pleas of 
two Sorts, 


Plea in Abate- 


ment, 


Sorts; Pleas in Bar and Pleas in Abate: 


Pleadings. 


And Pleas are either General or Spe- 
cial ; General, to the Declaration, as in 
Debt, or on Contract, Nihil debet per 
Patriam; in Debt on Bond, Non eſt. fac- 
tum; in an Action of the Cale upon a 


| Promiſe; Non aſſumpfit, in Trelpak, 


Sc. not guilty, in Covenant, Perfir- 
mance of Covenants, Oc... 7 


A Speacial Plea contains the Matter 
at large, concluding to the Declaration, 
or Action, as by Dure/s,; per Minas; 
and in Juſtification, as that in Battery, 
the Plaintiff ſtruck the firſt Blow, &. 


If one hath Cauſe of Juſtification and 


Excuſe in Treſpaſs, he muſt confeſs the 
Fact and plead the ſpecial Matter, for 
if he pleads not guilty, he can't give the 


ſpecial Matter in Evidence. —_ .. 
| t $11 

But by ſeveral late Statutes, in many 
particular Cafes, the Defendant may 
plead the general Iſſue, and give tlie 
ſpecial Matter in Evidence. See Robin's 
Abridgement of the Acts of Parliament. 
— 56H OE 


Special Pleas in Anſwer to the Plain- 
tiff's Declaration are generally of two 
ment. 3 

A Plea in Abatement is where the De- 
fendant ſhews Cauſe to the Court why 
he ſhould not be impleaded; or if im- 


plead- 


Pleadings. 


pleaded, not in the Manner and Form 
e then is. 


And Phas in Abatement are very vari- 
ous, for Inſtance, to the Juriſdiction of 
the Court; to the Perſon ; the Name ; 
the Addition ; the Death; Covert Baron 
one of the Executors or Adminiſtrators ' 
not named ; Infancy in the Plaintiff, or 
Defendant, (though Infancy in the De- 
fendarit may alſo be given in Evidence 
at the Trial and will non Suit the Plain- 
tiff though not pleaded,) other Actions 
depending; Privilege; to wil, that the 
Defendant is an Attorney of the King's 
Bench or Common Pleas and ought not 


to be ſued in the Exchequer, and the 


like, Inſt. Legal. 460. 


And note, many Mattefs pleadable 
in Abatement, may be alſo pleaded in 
Bar. Inſt. Legal. 520. 


As theſe Pleas in Abatement enter not 
into the Merits of the Cauſe but are di- 
tory they are little favoured, and the 
Law has laid the following Reſtrictions 
on them. 


iſt. By the Statute 6 Ann. ch. 10. 
For the Amendment of the Law, no 
dilatory Plea is to be received unleſs the 
Truth thereof be proved by Affidavit, 
or ſome probable Matter be ſhewn to the 

I 2 Court 
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Pleas in Abate- 
ment various. 


Many Matter: 
pleadable in A- 
batement may 
alſo be pleaded in 
Bar. 


Pleas in Abate- 
ment not fa- 
voured in the 
Law. | 


Dilatory Plea. 
not received but 
upon Oath or 
probable Matter. 


iT! 

7 5 1 | - 
1.180 116 Pleadings. - 
1 Court to induce them to believe that 
Fo 1 the Fact of ſuch dilatory Plea is true. J 
11.008 5 Ig N . p * 
I: 1 Not received l. 2d]y. No Plea in Abatement ſhall be We 
444 er 1 » | 59} 
1 Ouber.. 8 received after a Re/pondeas Ouſter, for * 
„ ' . : 5 2, 
„ | then they would be pleaded in /nfini WW 
"10 Nerafierage-=— 2dly., That they ſhall be pleaded be. 
LP nera - | 

4588 ee fore a general Imparlance: 

5  Onlflue joined Athly. When an Iſſue is joined on 

1 thereon, the ws» . 

1 Judgment a= them; if it be found againſt the Defen- 

1 aginit Defendant + h 

Wis. w alwahe final, dant it ſhall be peremptory. | 

W ; 9. 

A pet 3 : ; 4 . 

1 | Plex in Abate in Abatement be pleaded 

wt ˖ - { 

Wi | neral Impar- * © after a general Imparlance, the Court on 

Ws 2 . . d 1 

aſt | lance over ruled. Motion will over-rule it and give the De- 

a fendant four Days peremptorily to plead 

tl JT 

Wh: to iſſue, or Judgment for the Plaintiff. 

2 f F 

3 | | 

% 0 # Demurrer to a 1 3 | 

+4 Pleain Abe. And if ſuch Plea in Abatement be 

We ment. received after a general mparlance and 

1 the Plaintiff doth demur to it the Demur- 

1 How to proceed Ter is good; but if the Plaintiff replies, 

9 e ee , 

4 if Plaintiff re- the Defendant's Attorney muſt be cau- 

bl | plies to luchPlea. tious how he rejoirfs to the Plaintiff's Re- 

5 wt plication, for in this Caſe, if it ſhould 
Woe be found againſt the Defendant the 

Fl Judgment is final; the uſual Way, is to 
1 Demur to the Replication, and then the 

1 Ke fendear Outer. Judgment can be but a Reſpondeas Oufter, 

1 whereupon the Defendant ſhall plead 

15 4 another Plea. JUnft. Legal. 464. 


. 
. 
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Alſo upon over ruling a Plea which Plea in Bar if 
is pleaded in Bar of the Action, Judg- 8 
ment ſhall be given againſt the Defen- bal. 
dant, for ſuch Plea is peremptory. Inſt. 
Legal. 464. £ 


ey 


But after a ſpecial Inparlauce, the After a ſpecial 
Defendant may plead in Abatement ; for yr pes 
thereby he ſaves his Advantage by the plead in Abate- 
Words, Saving to him{elf all and all 


manner of Advantage, &c. 


When a Defendant pleads in Abate- Plez in Abate- 
ment, he muſt annex an Affidavit to his au Antik 
Plea of the Truth thereof, or the Plaintiff Judgment ſign- 
may ſign Judgment. Michaelmas 12 
Geo. i Pratt. Reg. 4. WS 


But the Affidavit of the Truth of a Affidavit of Ar- 
Plea in Abatement made by the De- A buffeient. 
fendant's Attorney, hath been held ſuffi- 
cient; for thereby probahle Cauſe is 
ſhewn, which 1s all that the Statute re- 
quires, Hill. 13 Geo. 2. Pratt. Reg. 6. 


The Plaintiff may confeſs the Defen- Plaintiff! may 


confels Defen- 


dant's Plea in Abatement, and enter a dant's Pleain A- 
Caſſetur breve on the Roll, without moy- batement and 


ing the Court for Leave, or paying Coſts : 1 
So determined in the Cafe of Oſborne Court And with. 
againſt Haddock. Michaelmas 11. Geo 2. out paying Colty 
And the Plaintiff brought a new Action. 


See Praft. Reg. p. 6. Sed Quere. 
I 3 4 
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Pleadings. 


A Plea inAbate- A Plea in Abatement is not amenda- 
dable. ble, becauſe a Matter in Abatement 
| muſt be pleaded without an mparlance, 
and an Amendment is in the Nature of 
an Imparlance. Eaſt. 12. Geo. 1. Pracl. 

Reg. 21. | 


For the many and various Kinds of 
Pleas in Abatement and the Forms 
thereof, and ſome ſpecial Rules of Lay 
relating thereto. See Inſt legal. 473. t 
513. and nf. Clerical. V. 1 and zd. 


Plea in Bar. A Plea in Bar is an Objection to the 
| Plaintiff's Action, ſhewing ſome Cauſe 
why he ought not to have the ſame 

And this Plea may be pleaded after a 

general Imparlance; and it is either pe- 
remptory, or perpetual, which (if ad- 

judged for the Defendant) for ever de- 

ſtroys the Plaintiff's Action; or it is 
temporary, and bars it only for a Time, 

as Plene Adminiſtravit is a good Plea un- 

til more Goods come to the Executor's 

Hands, Sc. And ſo all Pleas in Abate- 

ment do ſuſpend the Action until the 
Impediment or Obſtacle be removed. 


Toft. legal. 460, 473. 


Defendant my And herein obſerve, that if the De- 
plead in Bar at- ; 7 
ter Plea in A- fendant can have no Advantage by 
batement or Per pleading in Abatement, or demurring 
murrer. : . 
in Law, he may afterwards plead in Bar 
of the Plaintiff's Action; and before 
1 | he 


art 


Pleadings. 119 


he pleads any ſpecial Matter in Bar he 
may plead ſuch general Bars as theſe. 


(I.) Releaſe or Defeaſance, (2.) An General Bars. 
Acquittance, (3.) Acceptance of other 
Things, (4.) Tender of Amends, (5.) 
Concord or Accord, (6.) Arbitrament, 
() Auterfort's Bar by former Judgment 
or Recovery, (8.) the Statute of Limi- 
tation, (9.) Diſability of the Plaintiff, 
(10.) Privilege of the Defendant; or 
other Matter as the Caſe requires; by 
which it appears, that ſeveral Matters 
before mentioned to be pleadable in A- 
batement, may allo be pleaded in Bar. 


Inft. legal. 520. | 


But note, That if the Defendant firſt No Plea in A. 
pleads a Plea that doth tend to the De- bxtement afier 
ſtruction of the Action for ever, he wa Matter may 
ſhall not be admitted after to plead in -H 
Abatement of the Writ; and yet, if men. 46. 
there appears Matter in the Record for 
which the Writ ought to be abated, the 
Defendant may ſhew it to the Court 


in Arreſt of Judgment. Inſt. legal. 473. 


For the many and various Kinds of 
Pleas in Bar, and the Forms thereof, 
and ſome curious Learning thereon. See 
Inſtruct. Clerical. V. iſt and 3d, and Inſt. 


legal. p. 519 to 535. WT 


A Replication, 1s an Exception made Replication. 
by the Plaintiff to the Defendant's Plea 
or Bar. 
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Rejoinder. 


Sur-Rejoinder. 


Rebutter. 


Sur-Rebutter, 
Demurrer and 
Joindex in De- 
murrer. 


Pleadings how 
to be drawn, 


Order in plead- 


Pleadings. 


A Rejoinder, is the Defendant's Fx. 
ception or Anſwer to the Plaintiff's Re. 
plication. 


A Sur- Rejoinder, is a ſecond Defence 
of the Plaintiff's Declaration, and an- 
ſwers the Defendant's Rejoinder. 


And if the Defendant makes an An. 
ſwer to the Plaintiff's Sur-Rejoinder, 
that is called a Rebutter. 


And if the Plaintiff replies thereto, 
it is called a Sur-Rebutter, and after all 
theſe there may be a Demurrer, and a 
Joinder in Demurrer. 


Concerning Pleas and Pleadings in 
; general. 3 


All Pleas are to be ſuccinct, without 
unneceſſary Repetitions and to be direct 
and pertinent to the Caſe, and not by 
Way of Argument or Reheirfal ; and 
the Pleas of every Man ſhall be taken 
moſt ſtrongly againſt himſelf, for every 
Man is preſumed to make the beſt of 


$- #7 17. 


his own Caſe. 2 Lill. 4. 


In good order of Pleading, a Man 
ought to plead, firſt, to the Juriſdiction 
of the Court; 2d, to the Perſon of the 
Plaintiff; 3d, to the Count or Declarati- 
on; 4th, to the Writ; 5th, to the Ac- 

| tion 
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tion of the Writ; 6th, to the Action 
*. © itſelf in Bar thereof. Co. Lit. 303. 


Defendant may by Motion or Con- Plea withdrawn. 
ſent withdraw his ſpecial Plea, and plead 
be to the general Iſſue if there be no Join- 
der in Demurrer. 2 Salk. 515. 
{> The Court will not direct any Perſon The Court will 
„bow to plead altho' the Matter be diffi- bee how ro 
cult, and though they be moved to do y 
it, but will bid them plead at their own 
Peril, becauſe Counſel is to adviſe how 
to plead, and the Court is only to judge 
of the Pleadings whether they be good 
in Law or not. Inſt. legal. 461. 


When the Court doth order the De- Iſuable Plea to 
fendant to plead, it is intended he ſhall Cet when 
plead an iſſuable Plea, for every Plea = Defendant to 
that a Man pleads ought to be triable Pl. 
otherwiſe the Court can have no End. 


tuft. legal. 461. 


But where a Defendant has been But be mar de- 
indulged with Liberty to plead plead- 
ing an iſſuable Plea, he may demur. 


That which is alledged by way of In- Tpoycement t® 
ducement or Conveyance to the Sub- 
ſtance of the Matter, need not be 
certainly alledged as that which is 
the Subſtance it ſelf. Co. Lit. 303. 
Plowd, 8 1. 


Things 
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Pleadings. 


Things ſpiritual. Things ſpiritual may be pleaded ge 


Special or ſub- 
ſtantial Matter. 


Matter of Re- 


cord. 


Inſufficient 
Pleading helped 
by the adverſe 
Party. 


nerally, and the Proceedings and Sen- 
tences in the Eccleſiaſtical Court may 
be alledged briefly, C. Lit. 303. Phud 
65. | 


When any ſpecial or ſubſtantial Mat. 
ter is alledged by either Party, that 
ought to be ſpecially anſwered, and not 
to be paſſed over by a general Pleading 
Co. Lit. 303. 1 


So Matters of Record eſpecially when 
they are the Foundation or Ground of 


the Suit of the Plaintiff, or the Sub- 


ſtance of the Plea, muſt certainly 
and truly be alledged ; otherwiſe, where 
it is but a Conveyance. idem and 
Plowd. 65. 
When a Count, Declaration, Bar, 
Replication, c. are defective in re- 


ſpect of Omiſi®n of ſome Circumſtan- 


ces of Time, or Place, there it may be 
made good by the Pleading of the ad- 
verſe Party; but if it be inſufficient in 
Matter, it cannot be helped. So, uncer- 
tain Words in the Count or Declarati- 


on may be made good and certain by 


a Plea in Bar, by the Defendant's tak- 
ing Notice of the Meaning of them, 
2 Vent. Rep. 222. Co. Lit. 303. 


And although Words are not action- 
able in themſelves at the Time of ſpeak- 
ing 
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ing of them, yet if an Action be brought 
for the ſpeaking of them, they may be 
made actionable by the Defendant's 
pleading and explaining the Words. 


Inſt. legal. 463. 


The Plea muſt directly anſwer the Plea to anſive 
Charge in the Plaintiff's Declaration {pe Pachten 


or it will not be good. 1 Danv. Ar. direaty. 
235. 


If it it doth not anſwer all the Mat- Or Judgment. 
ter contained in the Plaintiff's De- 
claration, the Plaintiff ſhall have Judg- 
ment as for want of a Plea. 1 Lev. 16. 


A Defendant pleads that he did not 
receive 80/, but doth not ſay, or any 
part thereof, and the Plea was adjudged 
ill, for he might receive 79/. and not 
the Whole. 2 Mod. Rep. 146. 


And in pleading a Tender at the ng 3 - - 
putting in of the Plea the Money is to ney is to be 
be brought into Court or the Plea will brovght into 
not be accepted, but the Plaintiff ſhall ; 


ſign Judgment. 2 Lill. Ar. 308. 
If a Thing is ſhewed in Pleading and How a Thing in 


Pleading may b 
is not afterwards traverſed or averred md for 
ſpecially to the contrary, it will be taken Want of a pro- 

ö per Traverſe or 
to be confeſſed, tho' the Confeſſion of Averment. 
one Defendant in his Plea ſhall not pre- 


judice another, Plowd. 48. Hob. 64. 
A Re- 
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A Releaſe or 
' Diſcharge plead- 
ed. 


Every Man's 
Plea to be pro- 
per for himſelf, 


Plea amended. 


Pleadings. 


A Rekaſe pleaded to an Action qr 
Treſpaſs without ſhewing when it way 
made ſhall be taken before the Treſ. 
paſs done; and a Plea of Diſcharge or 
giving Notice muſt ſhew how given, 
10 Rep. 40. Plowd. 128. Dyer 41. 


Every Man muſt plead ſuch a Plea 
as 1s proper for him, but that need not 
be pleaded'on one Side, that will come 
. . on the other. Hob. 3, 78, 
202. 


The Defendant before Joinder in De- 
murrer, by Conſent, or upon Motion, 
and paying Cofts may amend his Plea; 
and ſo after Joinder in Demurrer before 
Judgment, and where a Defendant has 


demurred, and the Plaintiff: joined, the 


Court do frequently allow him (upon 


Motion and paying the Plaintiff his 


Coſts) to withdraw his Demurrer and 
plead to the Action if the Plaintiff hath 
not been put by a Trial. Pract. Sol. 303. 
See the Caſe of Dixon againſt Wilkins 
in this Court, Eaſter Term, 1678; and 
the Caſe of Lombard and Lombard againſt 


Frazier and Bradſpaw, Michaelmas Term, 


1744. 


In the Caſe of Kane againſt Hamillan 
in the Court of Common Pleas, Mich. 
Term, 1732, the Defendant had Lt 
berty to amend his Plea after Joinder 

"nl 


Pleadings. 
in Demurrer, and that the ſame had 
been argued by Council, paying Coſts. 


If after the Defendant hath pleaded 
the Plaintiff alters his Declaration, the 
Defendant may alter his Plea, 2 Lill. 


322. 
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Plea may be al- 
tered if Declara- 
tion be altered. 


If the Defendant pleads a dilatory or Frivolous Pleas 


frivolous Plea to hinder the Plainti 
from going to Trial, the Court (on Mo- 
tion,) will order the Defendant, to plead 
ſuch a Plea, as he will ſtand by in four 
Days, or the Plea already filed to ſtand ; 
and if the Defendant pleads not to Iſſue 
in the four Days the Plaintiff may de- 
mur to ſuch frivolous Plea, and the 
Plaintiff's Attorney may then move the 
Court and obtain a Rule that the De- 
fendant may join in Demurrer in four 
Days; and if the Defendant neglects fo 
to do, the Plaintiff may at the Expira- 
tion of the four Days move on a Copy 
of the laſt Rule and a Certificate of 
no Joinder in Demurrer being filed for 
Judgment, and the Court will then or- 
der Judgment to be entered for the 
Plaintiff without further Motion. 


And if ſuch Plea be pleaded towards 
the End of the Term, fo that the Plain- 
tiff can't proceed as aforeſaid, he may 
move the Court on an atteſted Copy 
of ſuch dilatory or frivolous Plea, that 
the Defendant may plead an ifluable 
Plea in four Days, or in two Days, or 
;  Judg- 


ff how to proceed 


when pleaded. 


Ibidem. 
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Ibidem. 


General Iſſue to 


be entered where 
Pleadings a- 
mount to no 
Morte. 


General Plead- 
ing allowed, and 
Where. 


* 


Pleadings. 


f Judgment to be entered without further 
Motion, which the Court ſeldom refuſe; 
to grant. 


If by ſuch Plea the Plaintiff is hin- 
dered. from going to Trial, the Court 
on Motion and upon proper Notice given, 
will over-rule the Plea and give the 
Plaintiff Judgment by Nihil Dicit, this 
was ſo determined in this Court in the 
Caſe of Damer againſt Bunbury, Michael: 
mas Term, 1742, | 


Pleadings which amount. to no more 
than the general Iſſue are not to be al. 
lowed, but the general Iſſue ſhall be 
entered; and where the Defendant pleads 
the general Iſſue, he ought to plead ſo 
that the whole Matter in Queſtion may 
be tried. 2 Lill. 302. 2 Nel/. Abr. 1246, 
i Salk. 349. | 


If the Defendant is not conſtrained 
to plead a ſpecial Plea, he may plead the 
general Iſſue proper to the Action 
brought and give the ſpecial Matter in 
Evidence. And in many Caſes general 
Pleadings are permitted to avoid Ted: 
ouſneſs and Multiplicity, and the Par- 
ticulars ſhall come on the other Side, 
as in Caſe of a Condition to perform 
all Covenants in an Indenture, if ail the 
Covenants be in the Affirmative, the 
Defendant may generally plead Perfor- 
mance of all; but if any be in the Ne- 
gative, to ſo many he muſt plead ſpe- 

| cially ; 
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cially; ſo if any of them be in the Diſ- ,;. 0... 
hunde, he ma ſhew which of them a 
he hath performed; fo if any of 

them are to be done upon Record, 

he muſtſhew it ſpecially. 1 Iuſt. 30g. 

8 Rep. 133. 2 Danv. Abr. 249. 2 Nel/. 


1249. 


Bonds and Deeds are to be pleaded Bonds and Deed: 
with a profert, hic in Cur. &c. 1 Roll, de plead- 
Rep. 1261. . 


Surpluſage (hall never make the Plea a a 
vitious, but where it is contrary to the | 
Matter before. ft. legal. 462. 


Where a Thing reſts in a Man's own Thing reſting in 
a Man's owaNg- 


Notice, he muſt plead it particularly, ga. 
otherwiſe not. Lidem. x | 


A Man ſhall not plead any Thing Notting to te 
afterwards, which he might have plead- ch after, 
ed at firſt. Cro. Fac. 318. . have bd ded. 


A Man ſhall not take Advantage of 
his own Wrong by pleading, Sc. Ibi- 
dem. 588. | | 


When a dilatory Plea (as in Abate- Dintory Pies 


: 3 | 7 | 3 When over-ruled 
ment) is over-ruled, there ſhall be a n 3 


Reſpondeas Oufter ; except an Iflue be c,. 
joined upon it, for then it is otherwiſe. 
Alſo upon over-ruling of a Plea which Oer. ruling « 


is pleaded in Bar of the Action, Judg- 52" Bs 


Judgment. 
ment 
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| Pleadings. | 
ment ſhall be given r the Defen- 
dant; for ſuch a Pled is peremptory, 
TInft. legal. 464. 


Concluſion when And where the Defendant pleads to 
Defendant piez® the Iſſue, the Concluſion ſhall be ef 4 
hoc ponit ſe ſuper patriam. 


And when Plain- But where the Plaintiff pleads to the 
tiff pleads to If po 5 : 4 
ſue. Iſſue, et hoc petit quod Inquiratur per pa- 


triam. Ibidem. 


How to plead to If a Man pleads to the Action he 
the Action ought to dertiand judgment 57 acbionem, 
&c. Inſt. legal 464. : 


The Beginning 4 Plea in Abatement begins, That the 


and Concluſion 


ef a Plea in A. Defendant ought not to be compelled to an- 


RE, ſwer the Bill aforeſaid, &c. or thus, 
That he prays Judgment of the ſaid Bill, 
&c. and concludes to the Declaration 
thus, I bereupon he prays Judgment of 
the Bill or Declaration aforeſaid, and that 
the ſame be quaſhed, &c. 


How Defence is Note, that in Pleas to the Juriſdiction, 


to be made. 


or to the Perſon, the Defendant cannot 

make above half a Defence ; as thus, 

Et pred. A. per I. S. Attornat Su. ven. 

et defendit vim et Injur. without adding 

Full Defence and the Words, Quando, &c. (which Words 
half Defence. make a full Defence) for by adding 
theſe Words, the Juriſdiction of the 

Court, and Ability of the Perſon ate 
admitted. See 7 H. 6. 35. H. 6. Praft. 

Reg. p. 244. Inſt. legal. 474. 1 

n 
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And in Pleas to Scire facias the Defen- How to plied to 
- . & >< . 1 6 
dant ſhall only ſay, Yen et dicit, without 8 
other Defence. See running Title Scire facias. 


When, any Man pleads an Outlawry Deere 
in Diſability of the Perſon, he ought to prefentiy mewed, 
ſhew forth the Record, Sub Pede Sigilli, and when a Day 
(becauſe the Plea is dilatory) unlets the - , 
Record be in the ſame Court. Rut if 
he pleads an Outlawry in Bar, he ſhall 
have a Day to bring in the Record. C. 


Lit. 128. Dyer 228. Inſt. legal. 482. 


In a Plea in Bar, the Defendant in The Beginning 
the Beginning ſays, That the Plaintiff . Plaa in Bar. 
ought not to have or maintain his Action 
againſt him, &c. and concludes to the 
Action thus: He prays Fudginent if 
the Plaintiff ought to have or maintain 
his Aclion againſt him, &c. 


A Plea of Record ought to conclude, Concluſion of a 
And this he 1s ready to verify by the Re- Plea of Recors. 
cord. 


Every Plea ought to be ſingle and Pleas to be fingie 
certain, and not to. be double, or con- *** 54m: 
tain a Multitude of diſtin& Matters to 
one and the ſame Thing, whereto ſe- 
veral Anſwers (admitting each of them 
to be good) are required, which will 
not be allowed; nor where the Defen- 
dant pleads two Matters, each of them 
being a ſufficient Bar to the Action, 
unleſs one depends upon the other; and 

Vo“. I. | then 
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then if the Defendant may not have 
the laſt without the firſt, both may be 
admitted: yet when the Iſſue is taken 
by the Plaintiff upon the one, he cannot 
then have the 3 of the Double- 
neſs or Inſufficiency of the Plea, for he 

_ hath waived the other. 11 Co. 52. 1 Hen. 
Rep. 48, 272. 2 Nelf. Abr 1254. 


Double Plea. A double Plea will not be good; for 
where there 1s a double Matter, no cer- 
tain Iſſue can be taken: but a Plea is 
not double which contains divers Mat- 
ters if it would not have anſwered the 
whole Declaration without alledging all 
thoſe Matters in it, and which are ne- 
ceſſary in the Defendant's juſt Defence. 
2 Lill. Abr. 300. See 6 Ann. ch. 10. 


Several Matters * By 6 Ann. ch. 10. pars. Any Defen- 


be pleaded | | 44 pe 
ich Leave of dant, or Tenant in any Action or 


the Court. Suit, or Plaintiff in Replevin, with the 
Leave of the Court, may plead as many 

ſeveral Matters as he ſhall think neceſ- 

ſary for his Defence: Provided, that if 

| any 


* At firſt, Courts of Law were too nice in the 
Conſtruction of this Act of Parliament, which is 
a general and remedial Law, but by the preſent 
Practice. a Defendant ſhall have Liberty to plead 
az many Matters as he ſhall be adviſed will be 
neceſſary to his Defence, and unleſs the Pleas 
are abſolurely inconſiſtent, or contradictory one 
to the other, or Prima facie appear to be frivo- 
lous, the Courts will not on a Motion, conſider 
whether they are material or not, as the Plaintiff 
may demur, | | 
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any ſuch Matter ſhall upon a Demur- 
rer joined be judged inſufficient, Coſts 
ſhall be given at the Diſcretion of the 
Court: or if a Verdict be found for the 
Plaintiff, or Demandant, Coſts ſhall! be 
given in like Manner, unleſs the Judge 
who tried the ſaid Iſſue ſhall certify 
that the Defendant, or Tenant, or Plain- 
tiff in Replevin, had a probable Cauſe 
to plead ſuch Matter, upon which the 
fid Iſſue ſhall be found againſt him. 


By the faid Act, no dilatory Plea 
ſhall be received in any Court of Re- 
cord, unleſs the Party offering fuch Plea, 
do by Affidavit prove the Truth thereof, 
or ſhew ſome . probable Matter to the 
Court to induce them to believe that 
the Fact of ſich dilatory Plea is true. 


Therefore Matter of Recotd in the 
ſame Court requires no Affidavit; and 
the Reaſon thereof ariſes from the fore- 
going Words of the Act, viz. (or ſhew 
ſome probable Matter, Sc.) and nothing 
can more induce the Court to believe 
a Fact to be true than when it appears 
of Record. ; 


And by the ſaid Act it is enacted, 
That where any Action of Debt ſhall 
be brought upon a ſingle Bill, or any 
Action, or Scire facias upon a Judg- 
ment, if the Defendant hath paid the 
Money due upon ſuch Bill, or Judg- 
ment, ſuch Payment may be pleaded 

2 in 


71 
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No dilatory Pleg 
to be received 
unleſs the Truth 
of it be proved by 
Affidavit or ſome 
other probable 
Matter ſhewn. 


But Matter of 
Record requires 
no Afſida vit. 


Payment a good 
Pl-a in Bar to 
Debt on a fingle 
Bill, or an Action, 
or Scire faciat on 
a ſudgrnent. 
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in Bar of any ſuch Action. And where 
an Action of Debt is brought upon a 
Bond, which hath a Condition or De- 
feazance to make void the ſame upon 
Payment of a leſs Sum at a Day, and 
Place certain; if the Obligor, his Heirs, 
Sc. have before the Action brought, 
paid to the Obligee his Executors, Ge. 
the Principal and Intereſt due by the 
Defeazance or Condition, tho' ſuch Pay- 
ment was not made ſtrictly according 


to the Condition or Defeazance, yet it 


Pending a Suit 
on 2 Bond with 
4 Defeazance for 
making the ſame 
void on Payment 
of a leſſer Sum, 
on ſuch Sum be- 
ing brought into 
Court the De- 
fendant to be diſ- 
charged. 


may be pleaded in Bar of ſuch Action; 
and ſhall be as effectual a Bar as if the 
Money had been paid at the Day and 
Place according to the Condition, or 
Defeazance, and had been ſo pleaded. 


And by the ſaid Act it is further en- 
acted, That if pending any Action up- 
on any Bond with a Penalty, which hath 
a Condition or Defeazance to make void 
the ſame upon Payment of a leſſer Sum, 
the e de ſhall bring into Court 
where the Action is depending, all the 
principal Money and Intereſt due there- 
on; and all ſuch Coſts as have been ex- 
pended in any Suit upon ſuch Bond; 
the ſaid Money to brought in, ſhall be 
deemed to be in full Satisfaction of the 
{aid Bond, and the Court may give Judg- 
ment to diicharge ſuch Defendant from 
the ſame. 


If 


Pleadings. 


If the Defendant hath paid the Plain- 
tiff any Part of the Sum for which he 
hath declared againſt him, the Defen- 
dant may in ſuch Caſe tender to thePlain- 
tiff the Sum really due to him with the 
Coſts of Suit as far as he hath proceed- 
ed; and if the Plaintiff refuſe to accept 
thereof the Defendant may ſet forth 
ſuch Tender and Refuſal by way of 
Plea to the Plaintiff's Declaration, and 
upon ſuch Plea (when ingroſſed and 
ſigned by Counſel) the Defendant's At- 
torney may move the Court to have the 
ſame received, and for Liberty to lodge 
in Court the Sum due to the Plaintiff 
with the Coſts of his Proceedings, and 
that the Plaintiff may proceed further 
at his Peril; and the Court will there- 


133 


Plea of Tender, 
and the Proceed- 
ings, 


upon grant a Rule for that Purpoſe 


with an atteſted Copy whereof the De- 
fendant muſt ſerve the Plaintiff or his 
Attorney. . 


And this Motion to lodges the Motiey 
in Court may be made after the Defen- 
dant hath pleaded, or at any Time af- 
ter the Declaration is filed and before 
a Trial is had, and the Court will grant 
it. | | 


Ordered, for the fire: That no Of- 
ficer is to receive any Pleadings into 
the Office that has any Interlineation 
therein, 


K 3 Ordered 


Motion to lodge 
the Money due 
may be at any 
Time before 
Trial. 


11th Feb. 4 


The So not 

to receive Plead- 
ings with Inter- 

lineations, 
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25th May 1728. | Ordered, That the Officer of the Pleas 
All ſpecial Plead- {Ie of this Court ſhall not receive 
ings to be Ggned any ſpecial Declaration, Demurrer, or 
SR ſpecial Plea, unleſs the ſame be ſigned 


by Counſel. 


In what Manna: | 0 Statute 25 Geo. 3, ch. 8. In all 
mutual Debts Suits of Law, where there are mutual 
int 5 Debts between Plaintiff and Defendant, 
ia Suits at Law. Or if either Party ſue, or be ſued as 
Executor or. Adminiſtrator, Where 

there are mutual Debts between the 

Teſtator or Inteſtate, and either Party, 

one Debt may be ſet againſt the other, 

and ſuch Matter may be given in Evi 

dence upon the general Iſſue, or pleaded 

in Bar, as the Nature of the Cafe ſhall 

require, ſo as at the Time of his Plead- 

ing the general Iſſue where any. ſuch 

Debt of the Plaintiff, his Teſtator or 

Inteſtate is intended to be inſiſted on 

in Evidence, Notice ſhall be given of 

the particular Sum or Debt ſo intended 

to be inſiſted on, and upon what Ac- 

count it became due or otherwiſe fuch 

: Matter ſhall not be owed in Evidence 


upon ſuch general ue. 


Of Proteftando, Averment, Traverſe, aud 
tmparlance. 


Prottands Proteſtando, is a Word made uſe of to 
avoid double Pleading in Actions; it 


prevents the Party that makes it from 
being 
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Pleadings. 


being concluded by the Plea he is about 


to make, that Iſſue cannot be joined 
upon it: and it is alſo a Form of Plead- 
ing where one will not directly affirm or 
or deny any Thing alledged by another 
or himſelf. In the firſt Caſe, it is where 
a Man pleadeth a Thing which he dares 
not directly affirm, or that he cannot 
plead for fear of making his Plea double; 
as in Title to Land by two Deſcents, the 
Defendant muſt plead one of them, and 
put the Word Proteftando, (by Proteſting) 
inſtead of Dicit; as to the other, zhat 
ſuch a one died ſeized, Sc. And in the 
laſt Caſe, when one is to Anſwer to two 
Matters, and by the Law he ought to 


plead but to one; then, in; the, Begin- 


ning of his Plea, he may ſay Proteſtando, 


(by Proteſting) that ſuch Matter is not 


true, and then add to his Plea pro placito 


dicit, (for Plea ſaith Sc.) and fo he may 


take Iſſue upon the other Part of the 
Matter. Pld. 276. Finch. 359. Pratt. 


Attorney, 3d. Edit. Vol. 1. Pa. 171. 


&c. and effectual Matters in Bar ought 
not to be taken in a Plea by Proteſtation. 
See Jacob's Law Diet. Tit. Proteſtando. 


A Proteftando muſt not be repugnant 


A Proreflando is ſometimes thus; Pro- 
teſlando non Cognoſcendo ſuch and , ſuch 
Things, pro placito in hac parte dicit. Ib. 


Ka - Averment, 


135 


See the Stat. 6 
Ann. ch. to. par: 
Autea. + * 
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er Ordered, That the Officer of the Pleas 

Al ſpecial Pleas. Office of this Court ſhall not receive 

— to bo * any ſpecial Declaration, Demurrer, or 

ee, ſpecial Plea, unleſs the fame be ſigned 
by Counſel. 


EO eames {BY Statute 25 Geo. 2. ch. 3. In all 
mutual Debts Suits of Law, where there are mutual 
ging 3 Debts between Plaintiff and Defendant, 
in Suits at Law. Or if either Party ſue, or be ſued as 
Executor or. Adminiſtrator, where 

there are mutual Debts between the 

Teſtator or Inteſtate, and either Party, 

one Debt may be ſet againſt the other, 

and fuch, Matter may be given in Evi- 

dence upon the general Iſſue, or pleaded 

in Bar, as the Nature of the Caſe ſhall 

requires ſo. as at the Time of his Plead- 

ing the general Iſſue where any, ſuch 

Debt of the Plaintiff, his Teſtator or 

Inteſtate is intended to be inſiſted on 

in Evidence, Notice ſhall be given of 

the particular Sum or Debt ſo intended 

to be inſiſted on, and upon what Ac- 

count it became Alle or otherwiſe' fuch 

Matter ſhall not be 2 0 in Evidence 


upon ſuch general TE. | 


of Br oteftaudo, Averment, Ti raver/e, Wo 
Imparlance. 


Protftands Proteſtando, is a Word Made uſe « A 
avoid double Pleading in Actions; it 


| prevents the Party that makes it from 
being 
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being concluded by the Plea he is about 
to make, that Iſſue cannot be joined 
upon it: and it is alſo a Form of Plead- 


+ 3 3 ant # 


Defendant muſt plead one of them, and 
| pur the Word Proteftando, (by Proteſting) 
inſtead of Dicit; as to the other, that 
ſuch a one died ſeized, Sc. And in the 
laſt Caſe, when one is to Anſwer to two 
Matters, and by, the Law he ought to 
plead but to one; then, in; the, Begin- 
ning of his Plea, he may ſay Proteffando, 
(by Proteſting) that ſuch Matter is not 
true, and then add to his Plea pro placito 
. dicit, (for Plea faith Sc.) and fo he may 
take Iſſue upon the other Part of the 
Matter. Plowd. 276. Finch: 359. Pratt. 
Attorney, 3d, Edit, Vol. L. Pg. 171. 


MY, 112. 299) 10 mb 

A. Proteſtando_ muſt not be repugnant 
Sc. and effectual Matters in Bar,ought 
62 l Naar 1 7 „e. 
not to be taken in a Plea by Proteſtation. 
See Jacob's Law Diet. Tit. Proteſtando. 
A Proteflands is ſometimes thus; Pro- 
 teſtando nou Cognoſcendo ſuch and ſuch 
Things, pro placito in hac parte dicit. Ib. 
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| Averment. 


General Aver- 
ment. i 


Particular Aver- 
ment. 


| Pleadings.” 


P REIN (Perificatio, from the Fr. A. 
verer, i. e. Verificare, Teflari) is an Offer of 
the Defendant to make good, or juſtify 
an Exception pleaded in Abatement, or 
Bar of the Plaintiff's Action; and it figni- 
fies the Act as well as the Offer of juſti- 
fying the Exception; and not only the 
362 but the Matter thereof, Co. Lit. 
392 


Averments are of two Sorts, General, 
and Particular, A general Averment is 
the Concluſion of every Plea to the Writ, 
or in Bar of Replications, or other Plead- 


ings, containing Matters affirmative, and | 


ought to be by theſe Words, Et hoc pa- 
ratus 90 verificare (« and this he is ready to 
aver. 


A firkiiter Averment, is where a 
Thing is ſpecially averred ; as where the 


Life of a Tenant for Life, or in Tail, 


The Uſe of an 
Averment, 


Sc. is averred. So of the Age of a 
Perſon, or that Places, Sums of Money 


or Perſons named, are one and the ſame. 


Co. Lit. 362. Pratt. Att. 3d Ed. vol. Ix, 
N 


The Uſe * an Averment, is to aſ- 
certain that to the Court, which i is gene- 
rally or doubtfully alledged. In what 
Caſes an Averment is, or is not to be 


made. See Jacob s Law Dictionary, Ti- 


tle Averment. 


By 


3. 


— 
PPP 


| 
{ 


Pleadings. 


By 6 Ann. ch. 10. No Advatitagh or 
Exception ſhall be taken of, or for, the 
Want of Averment of Hoc paratus eſt 
werificare, or hoc paratus eft verificare per 


Judgment according to the very Right 
of the Cauſe, without regarding ſuch 
Omiſſion or Defect, except the ſame 
ſhall be ſpecially and particularly ſet 
down and ſhewn for Cauſe of De- 


MUITET. 


Graverſfe (from the Fr. Fraverſer) is 
uſed in the Law for denying of ſome 
Matter of Fact, alledged to be done in 
a Declaration or Pleading; upon which 
the other Side comes and affirms that it 
was done; and this makes a ſingle and 
good Iffue for the Cauſe to proceed to 
Trial. And the formal Words of a 
Traverſe are in Latin ab/que hoc, and in 
Engliſh without that that ſuch a Thing 
was done, or not, c. 


If one will take a Feber to a De- 
claration, he ought to traverſe that Part 
of it, the doing whereof, will make 


No advantage tg 
be taken for 
want of an A- 
yerment unleſs 
particularly 
ſhewn for Cauſe 


Recordum But the Court ſhall give d Demurrer. 


Traverſe, 


How to be ta- 


ken. 


an End of the Matter for which the 


Plaintiff declares. 


Where the Defendant hath confeſſed, 
or given a particular Anſwer in his Plea 
to all the material Matters contained in 
the Declaration, there he need not take 


a "EAVEries for when the Thing is an- 
ſwer- 


In what Caſe it 
need not be. 
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138 Pleadings. 


fwered there needs no further Denial; 


and tho' in ſome Caſes it is ſaid there 
may be a Traverſe upon a Traverſe; yet 
one Traverſe is enough to make a per- 
fect Iſſue. Pract. Att. 3d Ed. Vol. 1. 


P4172, 


nt bo By 6 Ann. ch. 10. No Advantage 
immaterial Tra- ſhall be taken for any immaterial Tra- 
Vert, Verſe, but the Court ſhall give Judg- 
ſnewn for Cauſe MENt according to the very Right of the 
ef Demurrer. Cauſe, without regarding any ſuch De- 

fect, except the ſame ſhall be ſpecially 


ſhewn for Cauſe of Demurrer. 


8 Imparlance (Iuterlocutio frve Licentia 
<a _ Loguend:) is derived from the (Vr. Par- 
ler, to ſpeak) and in the common Law 
is taken for a Petition in Court of a 
Day to confider or adviſe what Anſwer 
the Defendant ſhall make to the Action 
of the Plaintiff, being a Continuance of 
the Caule till another Day, or larger Time 
given by the Court. And in this Court 
it is called a Continuance, and is ex- 
preſſed by a Dies Datus, the Imparlance, 
by a Licentia Interloquendi, but in Effect 
they are the ſame Thing. 


General and pe- And Imparlance is two Fold, (voix. 
* General and Special; General, when 
it is ſet down and entered in general 
Terms without any ſpecial Clauſe, thus, 


And now at this Day, to wit, on the Mor- 


- row" of all Souls next following, until 
-:wh&h Day the afareſaid C. D. ihe 2. 
3311 ans 


= os ERR. 2 


Pleadings. 
dant bath Licence i imparl to the Bill 


aforeſaid, and then to anſwer, &c. The 


Special Imparlance may alſo be ſaid to 
be two-fold, (@vz.) General and Spe- 
cial; the Words of the former (after 
defiring a further Day to anſwer) are 
Saving to himſelf all and all Manner 
Advantages and Exocptions, &c. the 
Words of the latter are Saving and re- 
ſerving to himſelf all and all Manger of 
Advantages and Exceptinns to tlie IMrit, 
Bill, or Count. And the Defendant has 
a general Imparlance of cõurſe, but the 


ſpecial: Imparlance muſt be obtained 
from the Court, or by Conſent. 


Three Things are to be confidered in 


Imparlance. 


139 


Three Things 
to be conſidered 
in Imparlance. 


iſt. Phat muſt be done before Impar- 


Lance. 


2dly. What may be done after @ gene- 


ral lnparlance. 


2dly. What after a ſpecial Impar- 


* 


lance. Ad 


_ Fir. What Things minſt be done 
before Imparlance, theſe are three-fold. 


If a Defendant pleads to the Juriſdicti- 


on of the Court, he muſt do it Iuſtauter 


A Plea to the 
Juriſdiction of 
the Court to be 


on his Appearance; for if he imparls, before Impar- 


he owns the Juriſdiction of the rs 
y 


Ance. 


140 Pleadings. 


by craving Leave of the Court for 
Time to plead in. Hard. 365. Lut. 46. 
1 Frere Williams, p. 477. 


Prayer of View Secondly, If the Defendant in a Plea 
before Sag of Land would have View, he muſt 
lance. demand it before Imparlance; for by 
imparling he undertakes to defend the 
Lands mentioned in the Plaintiffs Count; 
and it wou'd be abſurd in him to defend 

what he does not know. Lut. 83. 


„ e Pla Thirdly, Whenever a Defendant pleads 

© mper para- . 

zur or tender of Semper paratus, as in Dower, and ten- 

. der of Money, Sc. it muſt be done 
before Imparlance; for by craving Time 
he owns he is not ready, and therefore 
falſifies his Plea. Dy. 300, 33. Hob. 62. 


Hiſt. of the Common, Pleas, 148. 

Secondly, What Things are to be plead- 
ed after a general Imparlance, two 
Things only, viz. | 

1ſt. Pleas in Suſpenſion. 

2dly. Pleas in Bar. 


Unleſs the Writ | abate after _ ſuch 


Imparlance, as if a Man be excommu- 


nicated after the Term in which there 
was an Imparlance allowed, ſuch Ex- 
communication may be pleaded after 
Imparlance. Lut. 1117. Do#t. Plit. 224. 
Hiſt, of the Common Pleas, 149. 


Third- 
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Pleadings. 


Thirdly, What may be pleaded after 


ſpecial ee 


All Pleas in Ahatement, unleſs to the 
Juriſdiction, may be pleaded after the 
ſpecial Imparlance. Privilege can be 
only pleaded after a ſpecial Imparlance, 
becauſe it is neither an Objection to the 
Writ, Bill, or, Count. Hard. 365, 
Lut. 46. 


i Sid. 29. 2.---2. Rolls Rep. 244. 
Seem to be contrary, and that Privi- 
lege can't be pleaded after Imparlance, 
it's not ſaid in either of the Caſes whe- 
ther it be a ſpecial or general Impar- 
lance. But the lateſt Reſolutions, viz. 
Hardreſs and Lutwich are expreſs in 
Point that it may be pleaded after a 
{pecial Imparlance ; for it does not ouft 
the Court of their Juriſdiction, but is a 
Privilege which each Court allows to 
the Officers of another to be ſued in their 
own Court. See Ld. Ch. Bar. Gilbert's 
Hiſt. of the Court of Common TOM p 


147, 148, 149 


Replication and Rejoinder. 


When the Defendant hath pleaded to 
tlie Plaintiff's Declaration, he may forth- 
with put a Rule upon the Plaintiff to 
reply in four Days, or that Judgment 

h may 


14t 


Pleadings. 
may be awarded againſt him; and if 
the Plaintiff doth not in four K Days 


after ſuch Motion is made, file his Re- 
plication, the Defendant may at any 


Time, after the ſaid four Days are ex- 


Certificate of no 
Replication. 


Motion for Time 
to reply. 


Replication to 
contiain Cer- 
tainty. 


In what Caſes 
made good by 
the Rejoinder. 


tion. 


pired, take out a Certificate of no Re- 
plication, and upon Motion of the De- 
fendant's Attorney thereon, the Court 
will grant the Defendant Judgment, a- 
gainſt the Plaintiff without further Mo- 


After the Rule is conceived for the 
Plaintiff to reply, he may at any Time 
before the Rule for Judgment upon the 
Certificate of no Replication is obtain- 
ed, upon Motion by his Attorney and 
upon Caule ſhewn to the Court, obtain 


a Rule for further Time to reply: And 


the Court ſeldom refuſes it, as the De- 
lay in this Caſe is ſuppoſed to be to tlie 
Plaintiff's own Diſadvantage. | 


The Replication is to contain Certain- 
ty, and not to vary from the Declara- 
tion, but muſt purſue and maintain the 
Cauſe of the Plaintiff's Action, other- 
wiſe it will be a Departure in Pleading, 
and going to another Matter. 1 Inſt. 


Fc 


As a faulty Bar may be good by the 
Replication, fo ſometimes a Replication 
is made good by a Rejoinder ; but if it 
wants Subſtance a Rejoinder can never 
help it. 2 Lill. Abr. 462. 

A Re- 


Pleadings. 143 


A Replication being entire, and ill Replication ine 
in Part, is ill in the Whole: But if there whole. 
be three Replications and one of them 
is ſuperfluous, and the other two ſuffi- 
cient, and the Defendant demurs ge- 
nerally, the Plaintiff may have Judg- 
ment upon thoſe which are ſufficient, 
I Saund. 338. 2 Saund. 17. 


In Debt, if the Defendant pleads a n made goo 
Releaſe of the Plaintiff, and doth not 
ſhew where it was made, the Plaintiff 
replies and pleads not his Deed, the 
Plea of the Defendant is made good 
by this Replication. By. Tit. Repleader, 

28. | 


If the Bar is nought, and the Repli- 
cation likewiſe, the Plaintiff never ſhall 
have Judgment. Hob. 13. Style. 356. 


So if there is a Variance«between 
the Declaration and the Replication, 
tho' there be a Verdict, &c. Goldſb. 
130. 
Replications conclude with hoc paratus 3 
eſt verificar, or to the Country, I Lutw. 


98. | 


Nejoin- 
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Pleudings. 


Rejoinder. 
When the Plaintiff hath filed his Re- 


plication, he may forthwith put a Rule 


upon the Defendant to rejoin in four Days 
or that Judgment may be awarded againſt 
him; and if the Defendant doth not in 


four fitting Days after ſuch Motion file 


Certificate of no 
Rejoinder and 
Motion for Judg- 
ment. 


Motion for Time 
to rejoin, 


his Rejoinder, the Plaintiff may, when 
the ſaid four Days are expired, take out 
a Certificate of no Rejoinder, and upon 


Motion of the Plaintiff's Attorney there- 


on, the Court will OR e e againſt 
tne Defendant without further Motion. 


After the Plaintiff has obtained a Rule 
for the Defendant to rejoin, the Defen- 
dant's Attorney at any Time before the 


Plaintiff obtains the Rule for Judgment 


abſolute againſt the Defendant, may up- 
on Motion, and Cauſe ſhewn, obtain fur- 
ther Time to rejoin. But as theſe Moti- 
ons are frequently. contrived by the De- 
fendant to delay the Plaintiff and to hin- 


der him from going to Trial, the Court 


Rejoinder not to 
depart trom the 
Plea, 


will not grant them but upon good Cauſe 
ſhewn. | 


If the Defendant in his Rejoinder de- 
parts from the Plea pleaded in Bar, the 
Rejoinder is not good. Alſo the Defen- 
dant is not to rejoin in ſuch Words as 
are not contained in the Replication, or 


Plea, for that is to begin a new 8 
0 
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of his own and not to Anſwer the Plain- 


4 : | 7 
i 744 (is {i 101 153376 i 


N How.to conclude. 
"When the Defendant in a. Rejoind the -Rejoinder, if 


pleads : new) Matter, he may eonclude, new Matter be 
Et hoc paratus eſt veriſicare; for che ought pleaded therein. 
to give the Plaintiff Leave to come in 

with a Sur-rejoimder- and he is. . 

Legal 469:. 2 St 03 26 N 


% 


In Debt upon a Bond to perform a an 1 upon 
Award, the Defendant pleaded Nu Ar- iu Plea in Bar. 
bitrament, and upon the Plaintiff's ſhew- 
ing it, the Defendant reins Oo. that the 
Arbitrament was not tendered accord 
to the Condition of the Bond, and it . 
adjudged a Departure from the Plea in 
Bar, and the Court gave Judgment upon 


the Departure. 2 Saund. 1 894 . TI 99; 3 


"And. it is ſaid, that where che 9 ag = es 
dant in Treſpaſs, Sc. fortifies his Bar gant to fortify 
with new Matter in his Rejoinder. but bis Plea. 
purſuant to the Bar, , and goes: before the 
Bar in conveyance of his Title, this is no 
Departure. See 21. Edu. 4. 12. . Haud 
Comment 105. Co. Lit. 11. 


Leaſe pleaded. at common. Lay, i in Bar, Plea in Bar at 


Common Law 


and | upon the Statute i in the Rejoinder; is and Rejoinder 
a Departure. ef, TO. and, .Dyer , ay oor 
103... the Rejoinder is ſaid to be a 
ture, becauſe it did not go with SO 

nor inſorce it. 5 
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New Anſwer in 
the Rejoinder, 
where new Mat- 
ter in the be pe 
cation 28 
kurt. 


— 
- 


Demurrer what. 


N.. 
42 1 15 -34 1 ; 
Yet it is aid, that i in many caſes, if 
new Matter be ſer forth in the Replica- 
tion, if the Defendant alledges a new 
Anſwer in the Rejoinder, it is no Depar- 


rite. Vid. Mod. Reps 43, 44. auth 6-2-4 


"Wot the Rules are the ſame E. Con- 
verſo as to the Sur-rejoinder, Sur -rebutter, 
Sc. | 


—_ * 
1 


8 Demurrer. 


2 


"BE | 
<4 


the Court, before any further Proceedings 


can be had therein: for in every Action, 
the Controverſy conſiſts either in Fact, 
or in Law; if in fact, that is tried by 


How expreſſed. | 
me preſſed by / Moratur i in lege; and when any 
Action 184 brouę ht, and the Defendant 


the Jury; but if in Law, the Judge with 
his Aſſociates proceeds to judgment; 
and whatever they conclude, ſtands firm 
without any Appeal. See Jacob's Lam 


Dia, Title Demurrer: 


This Demuryer is in our Records ex- 


ſaith that the laintiff 's Declaration is 
not ſufficient for him to Anſwer unto; or 


when the Defendant pleads, and the 


Plaintiff ſays that it is not a fufficient 
Plea in Law, and the Defendant ſays 


that 


Emurrer (in Latin Demorate, from 
the French Demurrer) is a kind of a 
top put to any Action upon a Point of 
Difficulty, which muſt be determined by 


— „ =. 1 ö 


e e ee ee 
7 . A 
n 
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ſhewn in general, thus, that the Plea, 
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that it is a good Plea, and thereupon 


both Parties ſubmit to the Judgment of 


the Court, this is a Moratur in lege. 1. 
Lill Abr. 433. 


So that a Demurrer is an Iſſue joined Demurrer. 
upon Matter of Law, and a referring to 
the Judgment of the Court, whether the 
Declaration or Plea of the adverſe Party 
is ſufficient in Law to be maintained. wp 
Finch lib. 4. cb. 40. 1. Iuſt. 71. | WM 


A Demurrer may * to any part of the Denurrer to 4 | I 
Pleadings ; alſo 4 Demurrer may be to a ne | 
Demurrer ; as where the Demurrer is dou- 
ble; and he who demurs Aſſigns one Er- 
ror in Fact, and another in Law, which 
is ill, and may be demurred unto on the 
other Side. 1 Lill 438. 
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After the Defendant has pleaded in Demarrer aſter 
Abatement and before he pleads directly ment r En 
in Bar, he may demur to the Count or lance. | 
Declaration, even after an Imparlance. 


Inft. Legal, 513. 
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Demurrers are either general, or ſpeci- Pomurrers gane- | 14 
al; general, without ſhewing any Cauſe, 225 15 
but only Quod Narratio vel placitum. &c. 
Materiaque in eadem contenta minus ſilſſici- 
ens in lege, Sc. A ſpecial Demurrer, is 
where the Cauſes of Demurring are _ 
ticularly ſet down. 


In general Demurrers, the Cauſes are General Demur- 
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148 Pleadings, 


Sc. is repugnant, double, uncertain, and 
wanteth Form, &c. Prat. Attor. ki Edit. 
Vol. 1. Page 173. 


The Judgment The Judgment of the Court is not to 

f the Court to 

be only prev by be pray ed upon an inſufficient Declarati- 

Demurrer. on, or Plea, otherwiſe than by a Demur- 
rer, when the Matter comes Ar 


before the Court. 


General Demur- If in pleading, Se. a Matter is W! 
e, ee ficiently alledged, that the Court cannot 


client Pleading or 


F give certain Judgment upon it, a general 
oy Demurrer will ſuffice; and for Want of 
Subſtance a general Demurrer is good: 
Special Demur- But for want of Form, there muſt be a 
rer for want of ſpecial Demurrer, and the Cauſes s ſpec 
aly Aſſigned. 5 | ; 


All Matters of 
Fact well pleag- As he that denn generally Ra — 


ed are confeſſed ſeth all Matters of Fact that are well and 
by a general Pe. ſufficiently pleaded ; ſo he that makes a 


murrer. 


And no Advan- ſpecial Demurrer, can take no Advan- 


rage can be 13- tage of any other Matter of Form than 
en of any other 


Matter of Form What is expreſſed in his Demurrer; but 


but what is ex- 
Preſſed is the foe. he may take Advantage of Matter of 


cial Demurrer, Subſtance, tho' the Demurrer be * 


ande Cauſe ſet down. 10. Rep. 88. 


No Advantage in In all Caſes, if the Defendant pleads 
arreſt of Jude- where he may demur, he cannot after- 
dantpieads where wards take Advantage in Arreſt of Judg- 
be may demur. ment, Writ of Error, &c. Plowd. 182. 


| After 


MVSEVM 
BRITANMNICVM 


Phaidings. 


After Plaintiff and Defendant have 
joined Iſſue, which goes to the whole, 
neither of them can demur without Con- 
fent of the other; but one may demur to 
one part of a Declaration, and plead to 
the other guoad, &c. and where Iſſue is 
Joined for Part, and a Demurrer for the 
Reſidue, the Court may direct the Trial 
of the Iſſue, or judge the Demurrer firſt 
at their Pleaſure; though it is uſual to 
give Judgment on the Demurrer firſt, 
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No Demurrer 
after Iſſue but by 
Conſent. 


Demurrer to 
Part and Iſſue to 
Part, and the 
Court may pro- 
ceed firſt on ei- 
ther. 


becauſe when the Iſſue comes afterwards 


to be tried, the Jury may aſſeſs Dama- 
ges for the whole. 1 Lill Abr. 437. 1 
tuft. 71. 1 Saund 80. Frial per Pais 27. 


There cannot be a Demurrer in Abate- 
ment; and where a- Defendant demurs 
only in Abatement, the Court may give 
final Judgment. | 
in Abatement. 1 Salk. 220. 1 Nelſ. Abr. 
634. | 

If any ſpecial Matter be pleaded, 
which hath the Colour of a Plea, hut 
amounts to the general Iſſue, tis no Cauſe 
of Demurrer. 5 Mod. 18. | 


Where there is a Demurrer to part, 
and Iſſue is joined upon the other Part, 
and the Plaintiff hath Judgment on the 


Demurrer, here he may enter a Non pros 


But it may be to a Plea 


No Demurrer al- 
low'd in Abate- 
ment, but may be 
to a Plea in A- 
batement. 


Special Matter 
pleaded amount- 
ing to the gene- 
ral Iſſue no Cauſe 
of Demurrer. 


Demurrer to 
part and Iſſue to 
part after Judg- 
ment on the De- 
murrer, Plaintiff 
may enter a Non 


as to the Iſſue, and proceed to a Writ of Pl tothe Ife. 


Enquiry upon the Demurrer. But other- 
wiſe he cannot have ſuch Writ of Enqui- 
ry 1 Salk. 219. 


12 A De- 


150 Pleadings, 


A Party delayed A Demurrer is to be ſigned, and ar- 


D : : ; 
Cort n gued on both Sides by Council; and if a 


Motion will Party be delayed in his Proceedings by 
for arguing it. Demurrer, he may move the Court to 
appoint a ſhort Day after to hear Council 
on the Demurrer, and the Court will 


grant it. Trin. 23. Car. Banc. Reg. 


Judgment ens The Court will not allow of a Demur- 

frivolous Demur- . 
rer. rer to delay Proceedings, or to put off a 
Trial; but will give Judgment againſt the 
Party for his frivolous Demurrer. Inſt. 

Legal, 516. 

Cara, If the Points on a Demurrer are appa- 
give immediate rent and eaſy to determine, the Court 
— ber will proceed to give Judgment on it pre- 
when it is fent ſently ; but if it be doubtful or difficult, 
+= ogy they will take Time to conſider of it, and 
| give a Day to the Parties; and if the 
major Part of the Judges of the Court 
can't determine the Matter on the De- 
murrer, it is to be ſent into the Exche- 
quer Chamber to be argued by all the 
Judges. 1 Inſt. 71. Pract. Attor. 3d Edit. 


Pal. 1. 174. 


en After Iſſue is joined which admits the 
Conſent. Pleadings to be good, neither of the Par- 

ties can demur without Conſent of the 
= "23 0 other, where the Iſſue goes to the whole. 
At to be waives And a. Demurrer once entered, cannot be 
but by Conſent. waived without Conſent, and Leave of 


the Court. Pract. Attor. Vol. I. 3d Edit. 174. 
When 


r 
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When the Plaintiff. demurs to the De- Demurrerdy  - 
fendant's Plea, the Practice is, immedi- che efendant's . 
ately to put a Rule upon the Defendant Plea or Rejoin- 
to join in Demurrer in four Days; and ee ee. 
if the Defendant doth not in four fitting Proceedings 

. 2 thereon if no 
Days after ſuch Motion join in Demur- joinder by che 
rer, or obtain further Time, (which the Pendants 
Court upon Motion or Cauſe ſhewn will 
grant) the Plaintiff may when the ſaid 
four Days are elapſed, take out a Copy 
of the Rule, and a Certificate of no Join- 
der in Demurrer being filed; and upon 
Motion thereon by Attorney, the Court 
will give Judgment abſolute. And the 4nd on g De- 
Practice is the ſame on a Demurrer by Þ1aintitf ts the 
the Plaintiff to the Defendant's Rejoin- Pcfendant's Re- 


joinder. 
der. 


So if the Defendant demurs to the Demurrer by 
: . * the Defendant to 
Plaintiff's Declaration, he may forthwith the Plaintiff's 
ut a Rule upon the Plaintiff to join in Declaration or 
5 . : 19 F Replication, and 
emurrer in four Days; and if the Plain- the Practice and 
tiff doth not in four fitting Days after Proceedings 
. 7H Boers : thereon it no 
ſuch Motion join in Demurrer, the De- joinder by the 
fendant's Attorney may when the ſaid four FPlaintif. 
Days are expired, move upon a Copy of 
the Rule, and a Certificate of no Joinder 
in Demurrer for Judgment againſt the 
Plaintiff, which the Court will grant him 
without further Motion. And the Prac- And on a De- 
tice is the ſame on a Demurrer by the De- Jie by the 


fendant to the Plaintiff's Replication. the Plaintiff's 


Re plication, 
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The Practice 

and Proceedings 
in caſe the De- 
fendant j joins in 

Demurrer. 


If Plaintiff pre- 


ceeds not after 
Defendant has 
joined in Demur- 
rer the Defendant 
may proceed 
thereon. 


Pheadings. i 


When «a Plaintiff demurs- to the De- 
fendant's Pleading, and Joinder in De- 
murr is filed by the Defendant, the 
Plaintiff's Attorney may apply to the 
Officer of the Court to enter a Rule for 
appointing the next Law Day for read- 
ing the Record of the Demurrer, which 
he accordingly enters of courſe: And 
the Plaintiff or his Attorney, is then to 
get the Record made up in the Office 
of Pleas, and on the Day appointed for 
reading it, a Motion is to be made by 
the Plaintiff” s Counſel for a Conſilium, or 
a Day far arguing the Demurrer; where- 
upon, and upan the Officer's reading 4 
Word of the Record, the Court appoints 
a Day, and a Rule for that Purpoſe is 
entered in the Rule Book; then Paper 
Books are to be made BP: and delivered 
to the Barons. . 


If the Plaintiff Nee to proceed 
after the Defendant has joined in De- 
murrer as aforeſaid, the Defendant's At- 
torney may, upon Motion, obtain a 
Rule, that the Plaintiff do make up 
and enrol the Record of the Demurrer 
in two Days (or in ſuch Time as the 
Court ſhall think reaſonable) or that 
the Defendant may be at Liberty to 
make up and enrol the ſame, and pro- 
ceed thereon. See Hillary Term, 1743, 
75 hompſon Nun — PH 


When 


Pleadings. 


When the Defendant demurs to the 
Plaintiff's Declaration, or Replication, 
and the Plaintiff has joined in Demurrer, 
he may get the Record made up, and 
a Rule entered of courſe for reading a 
Word of it as aforeſaid; and he may 
then move the Court by his Counſel 
that the Defendant may maintain his 
Demurrer the next Law Day, or that 
Judgment may be entered for the Plain- 
tiff: And if the Defendant doth not appear 
to maintain his Demurrer in ſuch Time 
as the Court ſhall appoint for that Pur- 
poſe, the Court, on Counſel's Motion, 
will give the Plaintiff Judgment without 
further Motion. "SEP 


The whole Record is not to be read 
on opening the Demurrer, except the 
ſame be to the Declaration only ; but 
if a Demurrer be filed only for Delay, 
the whole Record will be heard by the 
Court, tho' there be a Plea, &c. And 
if upon reading the Record, and upon 
examining, the Defendant's Attorney, it 
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The Practice 
and Proceedings 
when the Plain- 
tiff joins in De- 
murrer. 


Judgment if the 
Defendant pro- 
ceeds not after 
Plaintiff hath 
joined in De- 
murrer. 


In what Caſe the 
whole Record is 
read on opening 
the Demurrer. 


appeareth that the ſame is merely for 


Delay, the Court on Motion, has or- 
dered Judgment to be entered for the 
Plaintiff without a Day given the De- 
fendant. See Jacob's Law Dict. Title 


Demurrer. 


The Demurrant argues firſt, and if 
the Action be in Debt, and the Court 
gives Judgment for the Plaintiff in the 
: Action, 


Judgment in De- 
murrer for the 


Plaintiff. 
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Pleadings. 


Action, the Judgment is for the Plaintiff 


Judgment in De- 
murrer for the 
Defendant. 


Plea amended 
after Joinder in 


Demurrer, 


Demurrer with- 
drawn by De- 
fendant. 


to recover his Debt, Coſt, and Damages 
as if the Defendant had pleaded, and 
there had been a Verdict for the Plain- 
tiff: But if the Action be on the Caſe, 
a Writ of Inquiry of Damages muſt be 
awarded, as in Judgments in Actions on 
the Caſe. [bidem. 


But if upon the Demurrer, Judg- 
ment ſhall be given for the Defendant 
in the Action, the Judgment is that the 
Plaintiff Nihil capiat per Billam, and 
that the Defendant Eat fine die and as 


the Plaintiff by the Judgment loſes his 


Action at common Law, the Defendant 
had no Coſts given him : but now by 

the Statute of 4th Geo. 1ſt. the Defen- 
dant ſhall recover his Coſts. bid. 


Where the Plaintiff demurs to the 
Defendant's Plea, tho' the Defendant 
hath joined in Demurrer, yet the Court 
will upon Counſel's Motion, give the 
Defendant Leave to amend his Plea, 
pleading to Iſſue, and paying Coft ; and 
alſo where the Defendant has demurred 
and the Plaintiff joined, the Court often 
ſuffers him to withdraw his Demurrer, 
and plead, pleading an iſſuable Plea, 
and paying Coſts; It was ſo ordered in 
the Caſe of Lombard and Lombard againſt 
Frazier and Bradſhaw, in this Court 
in Michaelmas Term, 1744, tho' the De- 
murrer had been argued ſeveral Days. 
But this will not be granted if the * 

| tit 


a 


Pleadings. 


tiff has been put by a Trial. Pratt. 
Attor. 3d Edit. Vol. iſt. p. 291. 


Where the Defendant either demurs, 
or joins in Demurrer, to a Plea in Bar, 
and is over-ruled, he has no Reſpond. 
Oufter but ſhall be condemned pre- 
ſently, and Coſts allowed, and the Judg- 
ment againſt him is the ſame as by 
Default. But where a Demurrer is to 
a Defendant's Plea in Abatement, a 
Reſpond. Oufter is granted if the Plea 
be found inſufficient. Ibid. 291, 292. 


And generally, when upon Argument 
the Plaintiff's Default comes to be diſco- 


vered, on his praying it, the Court allows 


him Liberty to amend paying Coſts, 
and orders the Defendant preſently to 
plead to iſſue. bid. 


If the Plaintiff allows the Demurrer, 
the uſual and proper Judgment for the 
Defendant is, Ideo Confideratum eft quod 
prædict. A. Nihil capiat per Billam ſuam 
prædict. ſed pro falſo Clamore ſuo inde fit 
in miſericordia, et praedict. B. eat fine die, 
&c. | 


In this Caſe, the Plaintiff pays Coſt, 
and may begin his Suit again; but ſome- 
times the Defendant's Attorney goes to 
the Office and gets the Judgment entered 
thus quod pracdift. Bill. Caſſetur. If the 


Judgment be thus made up, it will be an 
| | ablolute 
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Demurrer over- 
ruled, and in 
what Caſes De- 
fendant may 
have Reſpond. 


Plaintiff may 
move the Court 
to amend upon 
Argument of 
the Demurrer. 


How the Defen- 
dant is to enter 
his Judgment if 
the Plaintiff al- 
lows the De- 
murrer. 
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29th * 1681. 
RULE. 
Copies of the 
Record in De- 
murrer for the 


Judges, 


14th May 1681, 
RULE. 


No rer to 
be received un- 


leſs the Copy of 


Pleadings. 


abſolute Bar to the Plaintiff; and ” he 
ſhould bring a new Action for the ſame 
Thing, this Judgment may be pleaded 
in Bar thereof; therefore, to prevent this, 
let the Plaintiff's Attorney, when the 
Demurrer is allowed ſerve a Notice in 
writing on the Officer, that he may give 
him (the Plaintiff's Attorney) Notice to 
be preſent on making up the judgment; 

and for want of this Caution many Judg- 
ments are thus entered againſt Plaintiffs. 


Ordered, that for the future in all 
Cauſes upon Demurrers joined, or ſpecial 
Verdicts returned, after the ſame have 
been read in Court, and ſpoken to and 


argued by Counſel of both Parties Plain- 


tiff and Defendant, that then immedi- 
ately the Attornies or Parties concerned 
in ſuch Records of Demurrer, or ſpecial 
Verdict, do of courſe, and without Mo- 


tion in Court, take out Copies of the 


ſame to be preſented to the ſeveral Ba- 
rons of this Court, wherein both Par- 
ties are to join at equal Charge, to the 
End the Court may the better proceed 
to give their Judgment on the ſame. 


This Rule was made to prevent the 


Delays which happened in preparing 
Copies of the Record upon Demurrers 
and ſpecial Verdicts. 


Ordered by the Court, that for the 
future no Demurrer be received or filed 


unleſs the Copy of ſuch Pleadings to 
which 


8 , 
* wh Foul 


Pleadings. 157 


which the Demurrer is to be filed be the Pleading to 
which it is, be 


firſt taken out of the Pleas Office of this taken our. 


Court. 


Ordered, that for the future, Copies th Feb. 1683. 
of Records upon Demurrers, and ſpecial eee 
Verdicts for the Conſideration of the mgm 
Court, be made out upon the Direction 


of the Court. 


Ordered for the future, that all Rules 29th June 1685. 
for reading of Records upon Demurrer 8 
and upon ſpecial Verdicts be entered of eee rai 
Courſe by the Officer of the Pleas without e 
Motion in Court. 


| Ordered, that all Cauſes which lie un- 28th Nv. 1695- 
der Cur. adviſar. vult, Copies of the Re- cauſes where 


cord be prepared for the Court. Cur. adviſar. vult 
$2 0944 446] v9 OS copies of the Re- 
4 7 f cord to be pre- 
; pared for the 
— — _ Caurt. 


The ſeveral Statutes relating to Demurrer. 


T is enacted by Statute IO. Car. I. After Demurrer 


ch. 11. That after Demurrer joined ND 
and entered in any Suit, the Judges ſhall Ping want of 
| 1 : rm in Proceſs 
proceed and N according as but what is ex- 
the very Right of the Cauſe and Matter Reed in the 
in Law ſhall appear to them, without re- ? 
arding any Imperfection, Defect, or 
Want of Form, in any Writ, Return, 
Plaint, Declaration, or other Pleading, 
Proceſs or Courſe of Proceedings whatſo- 


-ever, except thoſe only, which the Party 


demurring 
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Pleadings. 
demurring ſhall ſpecially and particular- 


ly ſet down and expreſs together with his 


The Court may 
amend. 


To what this 
Ac extends not, 


Demurrer : and that no Judgment to be 
given ſhall be reverſed by any Writ of 
Error for any ſuch WperfeRtion, Sc. as 
aforeſaid, except only ſuch as 1s before 


excepted. 


After Demurrer joined and entered, 


the Court may amend all ſuch Imperfec- 


tions, Sc. as above mentioned, other 
than thoſe only which the Party demur- 
ring ſhall ſpecially and particularly expreſs 
and ſet down with his Demurrer as afore- 
ſaid. | 


This Act not to extend to the Proceed- 
ings in any Appeal of Felony or Mur- 


der; nor to any Indictment of them, or 


The Intent of 
the Act, 


Treaſon, or any other Matter, or Action, 
or Information upon popular, or penal 


Statutes. 


The above Statute was made to Re- 
medy the exceſſive Charges and Expen- 
ces, and great delay and hindrance of 
Juſtice in Actions in Suits, by Reaſon, 
that upon ſome Miſtakings, or want of 
Form m Pleading, Judgments were of- 
ten reverſed by, Writs of Error, and 
upon Demurrers, Judgment was often 


given againſt the Right and Juſtice of 


the Caſe, whereby the Parties were con- 
ſtrained, either utterly to loſe their 
Right, or elſe after long Time and great 

| Trouble 


Pleadings. 
Trouble and Expences to renew their 


Ta 2 of 
Suits again. 


By g Will. 3 ch. 35. Upon any De- 
murrer joined in any Suit, in any Court 
of Record, by any Plaintiff, or Defen- 


dant, or Tenant, the Party for whom 


Judgment ſhall be given therein, ſhall 

ave Coſts, to be awarded by the Court 

as if Judgment had been given by Ver- 
dict. e 


And if any after the ſaid Time ſhall 
obtain ſuch, or any other Judgment in any 
of the King's Courts of Record in this 
Kingdom, and the Defendant therein ſhall 
bring a Writ of Error, and afterwards 
the Judgment ſhall be affirmed, or the 
Writ of Error diſcontinued, or the 
Plaintiff therem become non Suit; in 
every ſuch Caſe, the Party, or Parties, 
againſt whom ſuch Writ or Writs ſhall 


be ſo brought, ſhall have Coſts and Da- 


mages at the Diſcretion of the Juſtices, 
and ſhall have Execution for the ſame 
by Writs of Capias ad Satisfaciendum, 
Heri facias, or Elegit, at the Parties 
Election. . | 


Alfo if any bring an Action of Waſte, 
or of Debt upon the Statute for not ſet- 
ting forth of Tythes, in which Action, 
the ſingle Value or Damage found by the 
Jury ſhall not exceed three Pounds, the 
_ Plaintiff therein, recovering either by 
Judgment upon Verdict, or Demurrer, 


ſhall 


1.59 


Coſt upon De- 


murrer. 


Coſts in Ertor, 
at the Diſcretion 
of the Court, 
and Execution 
for them. 


Coſts on Judg- 
ment on De- 
murrer in Acti- 
ons of Waſte or 
of Debt, or for 
not ſetting forth 
of Tythes. 
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160 Pleadings. 
ſhall; have Coſts at the like ,Diſcretiori 
of the Juſtices as aforeſaid. And if in any 
of the ſaid Suits, the Plaintiff become 
non Suit, diſcontinue the Action, or a 
Verdict paſs againſt him, the Defen- 


dants in ſuch Caſe ſhall have Coſts of 


Suit, and may ſue forth ſuch Executions 
for their Coſts as above ſhew'd. d. 


This A not to. Provided, that no Alteration ſhall be 


tend to Execu- f N ; af id 
extend to Execu made in any of the Caſes aforeſaid, 


tors or Admini- 
trators. where any Executor or Adminiſtrator 


ſhall be Defendant in any of the Suits 
aforeſaid, ſo at any Time hereafter to be 


brought againit them, but that in-all fuch 


Caſes they ſhall not be liable to pay Coſts 
of Suit, otherwiſe.than as the Law now 
requires. . 1 


1 By 6 Aun. c. 10 pars. Where any 
emurrer joined 83 : . 

give Judgment Demurrer is joined in any Suit in any 

though defect in Court of Record, the Judges ſhall pro- 
orm, Cc. might od 

formerly have Ceed and give Judgment according as 

veen taken to be the very right of the Cauſe and Matter 

ſtance and not ſhall appear to them, without regarding 

aided by 10. Car. any Imperfection, or want of Form in 
1 C TIL, . ; ; NB +3 3 6 4 8 

any Writ, Return, Plaint, Declaration, 

or other Pleading, Proceſs, or Courſe of 

Proceeding except thoſe only, which the 

Party demurring ſhall ſpecially fet down 

and expreſs together with his Demurrer 

as Cauſes of the ſame, - notwithſtanding 

that ſuch Imperfection or Defect might 

heretofore have been taken to be Matter 

of Subſtance, and not aided by 10 Car. 

wes + . 
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en e fs. 


or 
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P leading 9. \ | 
1. * ſufficient Matter appear 
e 


in the ſaid Pleadings, upon which the 
Court may give Judgment according to 
the very Right of the Cauſe. 
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Repleader, 6 Replatitare is to plead Repleader what, 


that 49 which, Was once leaded be- 


IL 3454+ 


on an immaterial iſue in a Cane, In what Caſes; 


a Repteader may be awarded, but not 


upon an impertinent or uncertain Iſſue; 


nor after a Writ of Error has been a- 
warded; nor after a Demurrer, but af- 
2 Iſſue joined. Sed Quaer. Vide 6 Med. 

3, 102. Latch. 147. 3 Lev. 440. 
And for the Form of a 8 * 
de Lutw. 1624. | 


If a Verdict be given where no o Iſie 
was joined, there muſt be a Repleader 


After Verdict 
where no Iſſue is 
Joined, 


to bring the Matter to Trial, Sc. 


2 Lil. Abr. 460. 


In Debt on a Sheriff's Bond for the 
Deferidant's Appearance in B. R. upon 
the Return of the Writ, the Defendant 
pleaded that he had appeared Secundum, 
&c. and upon this they were at Iſſue; 
and there being a Verdict for the Plain- 
tiff, a Repleader was allowed, becauſe 
the Appearance was not triable by a Ju- 

M 


Ty 


Where a Matter 
is not triable by 
the Jury but by 
the Record. 
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A Repleader not 
to be awarded 
Wes ol. 


Repleader denied 


where it ſhou'd 
be granted or e 
Converſo, Error. 


The Judgment 
in 421.65 nh 


No Coſts on ei- 
ther fide, 


And no Replead- 
er after a De- 
faul. 


Pleadings. | 


ry, but by the Record. 1 Leon. go, 3. 
Abr. 12 3 


- 7 4 


ariaterial Iſſie; but that now a Re- 
pleader ought never to be awarded be- 
fore Trial, becauſe the Fault in the Iſſue 
may be helped by the Trial, * the Sta- 
tute of Feofails. 


2dly. That if a Repleader i is denied 
where it ſhould be granted, or granted 
where i it ſhould be denied, it is Error. 


3dly. That the judgment i in Replead- 
er is general, viz. Quod partes replaci- 
jent: And the Parties muſt begin a- 
gain at the firſt Fault which occaſioned 
the immaterial Iſſue, That if the De- 
claration, the Bar, and the Replication 
be all ill, they muſt begin de novo, but 
if the Bar be good, and the Replica- 
tion ill, they muſt begin at the Repli- 
cation. 


4thly. No Coſts are allowed on either 
Side. | 


5thly. And that a Repleader cannot 
be awarded after a Default. 


Oyer. 


On 


on of Debt upon a Bond, or “ What. 
other Deed, and the Defendant appears, 

and prays that he may hear the Bond, 

Sc. wherewith he is charged, it ſhall 

be allowed him: And this is what in 

our Law we call Oyer of a Deed. 2 Lill. 

Mr. 266. And this Term is taken from 

the French Word Oyer to heat. ane 


And to demand Oyer of {1h n Obliax- 
tion, Sc. is not only to deſire the Plain- 
tiff's Attorney to read the ſame, but to 
have a Copy thereof that the Defen- 
dant may conſider what to plead. Hob. 

217. 


The Demand of fires is a Kind. of ee pe 
Plea, and may be counter pleaded, and without Oyer 
where there may be Oyer, the Party is ul it be 
not bound to plead without it; but the 
Defendant may plead without it if he 
will on taking upon him to remember 
the Bond, or Deed ; though if he plead 
without Oyer, he cannot afterwards waive But cannot = 
his Plea and demand Oyer. Mod. Caf, and den, 


28. 3 Salk, 119. Oyer. 


When a Declaration is filed in this Rule for Oyer 
Court upon a Bond, or Deed, and the 
Defendant would have Oyer thereof be- 

M 2 fore 
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Oper. 
fore he pleads, in ſuch Caſe, the Defen- 
dant's Attorney may enter a Petit Oyer, 
or Prayer of Oyer in the Rule Book ; and 
thereupon the Officer will ſtop from en- 
tering any further Rule to plead ; and 
this Prayer of Oyer is to be entered un- 


der the ſecond * Rule to plead, and if the 


Miſnomer to be 
pleaded without 
creaving Oyer. 


Defendant omits doing it before the third 
Rule to plead be entered, he cannot 
afterwards ſtop the Plaintiff or oblige 
him to give Oyer, but by Leave of the 
Court, which will be granted upon an 
Attorney's Motion; and in this Caſe, the 
Plaintiff 1s to be ſerved with this Rule 
for giving Oyer ; and when Oyer is given, 
the Plaintiff's Attorney may then move 
for Liberty to proceed; but generally he 
proceeds without ſuch Motion, and the 
Defendant has the ſame Time to plead 
after Oyer is given as he had when Oyer 
was demanded, but if he be ſtinted in 


Time, the Court will of courſe on Mo- 


tion of his Attorney give him four Days 
to plead. See the Caſe of the Corpora- 
tion of Waterford againſt Morris and 
Morris in this Court, Eaſter Term, 1757. 


If there be Miſnomer in a Bond, the 


Defendant is to plead the Miſnomer, 
EE and 


* Formerly, as appears by the Rule Books, in 
1687, the Prayer of Oyer was entered at the Foot 


of the third Rule to plead, but ſome Inconve- 


niencies attending Plaintiffs in that Courſe wtih 
regard to Delays, it was changed in ſome Time 
after the aforeſaid Period, and the preſent Practice 
eſtabliſhed. | . 


1 
; 


Oyer. 165 
and that he made no ſuch Deed, with- 


out creaving Oyer; for if he doth he 
admits his Name to be right. 1 Salk. 7. 


Executors bringing Action of Debt, Oyer of a Will. 


the Defendant may demand Oyer of the 
Teſtament, &c. See Jacob's Law Dic- 
tionary, Tit. Oyer. 
Defendant can't 
The Defendant cannot have Oyer of he Cher fer 
a Deed in a common Caſe after Impar- Imparlance. 


lance. 2 Lev. 190. Lutw. 238. Quere 


if this be not only meant of a general 


Imparlance. 


Where an Action of Debt is brought Debt on Bond 
„ for Performance 
upon a Bond given for the Performance of Articles 
of Articles, the Plaintiff is not obliged Plaintiff not o- 
. , . bliged to give 
to give Oyer of the Articles, he is on- oye of the Ar- 
ly obliged to give Oyer of the Deed he ticles. 


declares upon. Pratt. Reg. 276. 


Altho' the Plaintiff cannot compel the Plaintiff net te 
Defendant to plead until Oyer be given wine - 
where it is demanded, yet the Plaintiff Names. 
it is ſaid may refuſe to diſcover the 
Names of the Witneſſes to the Deed, 
or Bond, or to ſet forth the ſame in any 
Copy thereof to be given to the Defen- 
dant, Sed quaere, for after profert of a 
Deed it is conſidered as in Court. 


The Defendant is to pay the Plaintiff Deſai 5 
for the Copy of the Deed or Bond, and pyof the Deed 
it the Defendant refuſes paying for the Ge anne 
Copy, the Plaintiff may move the Court lodge it in tha 
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Office and go on 
with the Rules 


torney to atteſt 


On lodging the 
Deed Sc. with 


torney to read it 


How this Copy 
and the Copies 
of Pleadings are 
to be made out, 
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Oyer. 


for Liberty to go on with his Rules to plead 
upon lodging a Copy of the Bond or Deed 
(of which the Defendant demands Oyer) 
in the Office of Pleas, which Motion 
the Court will grant; and the Officer 
when the Copy is lodged will go on with 
the Rules to plead, and will not part 
with the Copy without the Fees. 


The Copy of the Bond or Deed is to 
be compared and examined with the 
Original by the Plaintiff's Attorney, who 
is to write his Examinatur at the Foot 
of the Copy, and to atteſt the ſame; 
and the Defendant may, when the Co- 
py is delivered to him inſiſt upon havin 
the original Writing read to him; and 
when the Copy is lodg'd with the Offi- 
cer of the Court, the Plaintiff's Attor- 
ney in this Caſe muſt at the ſame Time 


read the original Bond or Deed to the 
Officer. 


And note, if the Bond or Deed con- 
tain much Writing, it may be copied 
Sheet ways in wide Lines like the Copies 
of Pleadings made out in the Office; and 
each Sheet is to contain fourteen Lines, 
and each Line ſix Words, and the 
Plaintiff's Attorney is entitled to Six 
pence for every Sheet the Copy ſhall 
contain; but if there be but little Writ- 
ing in the Bond, or Deed, it is to be cloſe 
copied, and for this he is to be paid one 
Shilling and Six pence. | 
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Judgment by Default and 


Execution. 


> 


HE N the Plaintiff has obtain- judgment byDe- 
ed a Rule for Judgment by De- Hul. 


fault, and the Defendant has not plead- 


ed in the four running Days after ſuch 
Rule, then the Plaintiff or his Attor- 
ney may apply to the Officer of the 
Court, and he will thereupon mark the 
Judgment upon the back of the De- 
claration. | 


Then, if if it be an Action of Debt, Execution by ca- 
the Plaintiff may immediately at his 2, Tri lee, 
Election have a Capias ad Satisfaciendum and Elegir. 
againſt the Body of the Defendant, or 
he may have a Hieri facias of the Goods 
and Chattles of the Debtor ; or a Writ 
for the Sheriff to deliver him all the 
Chattels of the Debtor (except Oxen 
and Plough Beaſts) and a Moiety of his 
Lands by a reaſonable Extent, until the 
Debt be levied; and this laſt Writ is 
called an Elegit; but he cannot regu- 
larly take out two different Executions Two Executions 
on the ſame Judgment, nor a ſecond the fun Judg- 
of the ſame Nature, unleſs upon Failure ment. 


of Satisfaction on the firſt. 


But the Plaintiff may upon the ſame Several Elegits 


Judgment let the Venue be laid where 3 
it will, iſſue as many Elegits to as many 
M 4 differ- 
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168 Judgment by Default, &c. 


different Counties as he thinks fit, and 
may execute all, or any of them as he 
pleaſes. | | 


After Elegit re. But note, if a Plaintiff firſt makes 

turned and filed, , . . — 

no other Execu- his Election to have an Elegit, he can- 

tan to luc. not afterwards have any other Executi- 
on, that is to ſay, if Lands be taken, 
(though but an Acre) and the Writ re- 


turned and filed. 1 Lev. 92. 


The Writs of Capias ad Satisfacien- 
dum & Fieri facias, muſt be firſt direct- 
ed to the Sheriff of that County only 
where the Venue is laid in the Declara- 

tion; but if the Plaintiff ſues forth a 

Capias ad Satisfaciendum, and the She- 

riff returns thereon that the Defendant 

is not to be found in his Bailiwick, then 

Teftatum, Capias A Teftatum Capias ad Satisfaciendum may 

4 Sati fetten. be iſſued to the County where, the 

2545 Defendant lives or reſides; and if the 

fame Return be made on the Teftatum 

Capias ad Satisfactendum, the Plaintiff 

may then have a Fieri facias directed to 

the Sheriff of the County in which the 

Venue is laid as aforeſaid ; and upon Re- 

turn thereon of no Goods, Sc., he may 

erbat have a Heri facias directed to all or any 

om of the Coroners of the ſame County, 

or to the Sheriff of any other County : 

And fo, Vice Verſa, in Caſe the Defen- 

dant firſt chuſes a Writ of Tieri facias ; 

and upon either of theſe Writs, if the 

Plaintiff can get no Satisfaction he may 
afterwards have an Elegit, 5 

NEV? ut 
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But if the Plaintiff obtains Judgment w Writ of Inquiry 


by Default in an Action on the Caſe or of 
Covenant, Trover, Se. the Plaintiff 
cannot immediately iſſue Execution, as 
the Damages in ſuch Actions are, not 
certain, as they are in Actions of Debt; 
but he muſt firſt ſue forth a Writ upon 
the Judgment directed to the Sheriff, 
commanding him to ſummon a Jury to 
enquire what Damages the Plaintiff 
hath ſuſtained Occaſione praemiſſorum : 
And this is a judicial Writ and 1s called 
a Writ of Inquiry of Damages. 


If the Venue in the Declaration be 
laid in the County of the City of Dublin 
or County of Dublin, in ſuch Caſe, the 
Plaintiff or his Attorney muſt give the 
Defendant or his Attorney eight Days 
Notice of ſpeeding ſuch Writ of Inqui- 
ry, and of the Time, and Place, and 
before whom, excluſive of the Day of 


ſerving the Notice, and incluſive of the 


Day on which the Writ is to be ſped, 
and alſo incluſive of Sundays and Holi- 
days: And if ſuch Writ of ee 
is to be ſped in the Country, in ſuc 
Caſe, fourteen Days Notice muſt be 
given as aforeſaid. 


And when this Writ is ; returned with 3 there · 


the Inquiſition, the Plaintiff may then 
get Counſel to move thereon for Judg- 


ment, which the Court will grant un- 


leſs Cauſe be ſnewn to the contrary in 
four 


Damages. in 
What Caſes. 


The Notice to 
be given of 
Speeding the 
ſame. 
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four Days, after the Rule entered for 
that Purpoſe: And if no Cauſe be 
ſhewn in. four ſitting Days after ſuch 
| Motion, the Plaintiff's Attorney may 
then move on an atteſted Copy of the 
| ſaid Rule for Judgment abſolute, and it 
ſhall be granted : and the Plaintiff may 
ö Execution. then iſſue Execution as is before directed 
0 in p. 167. 


h t {{ 0 * o * — | ES. 
— — This Writ lies on a Nihil dicit, non 


ö 

; N 

ö and how it is to ſum Informatus, or a Demurrer, that is | 

N de erecutel. to ſay in Actions of 7 reſpaſs, Covenant, | 
' or on the Caſe, &c, but it never lies in l 
4 an Action of Debt, as in it the Damages ; 

g are certain; nor upon a Verdict; and it is [3 

ö A 


executed before the Sheriff, or his Depu- 
ty where both Parties have the Liberty 
of being heard by their Counſe! or 
Attornies ; and Evidence may be given 
on both Sides; for, it is the Duty of 
the Jury, to inquire what Damages have 
been ſuſtained by the Plaintiff, and this 
i cannot be without Evidence given them. 
And if where an [ndebitatus Afſumpſit is 
= brought for 100/. for Goods fold and 
| delivered, and the Defendant lets this 
go by Default, if the Plaintiff at the 
| _ executing the Writ of Inquiry, gives no 
[1 Evidence to the Jury of any Goods ſold 
or delivered to the Defendant, in this 
Caſe the Jury muſt find ſome Damages, N 
* The gar put becauſe the Defendant hath confeſſed 
mages, the Action, and admitted that there is 


Damage ; but there being not any Rey: 
| | e 
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Judgment by Default, &c. 
ed they ought to find only a Penny, 
or ſome ſuch ſmall Matter. 2 Lill. Abr. 
7213 722, | 


If a Writ of Inquiry be executed 
without giving due Notice to the De- 
fendant, it ſhall be quaſned. 2 Lill. 721. 


A Writ of Inquiry was ordered to 
be executed before the Lord Chief Juſ- 
tice, the Action being laid for very large 
Damages. And this Writ hath been 
ſet aſide where the Jury gave too little 
Damages, and a new Writ of Inquiry 
ordered by Rule of Court, on Payment 
of Coſts, Sc. Mod. Caſe in Law and 
Equity, 213, 240. | 


A Judgment ſhall not be ſet aſide 
after a Writ of Inquiry executed. 3 Sa/k. 
400. Paget againſt Preſton. 


Ordered by the Court for the fu- 
ture, that 'where the Plaintiff hath a 
Rule for Judgment and lies by above 
a Year and a Day without proceeding 
thereon, he ſhall not be at Liberty to 
move another Rule for Judgment un- 
leſs an Affidavit be filed that the Parties 
in ſuch Action are alive, and that the 
Debt or Demand {till ſubſiſts. 
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For what it ſhall 
be quaſhed. 


Hath been exe : 
cuted before the 
Chief juſtice. 


May be ſet aſide 
for too ſmall 
Damages, 


Judgment not to 
be ſet aſide aftet 
a Writ of Inqui- 
ry executed. 


23d Jan. 1727. 
ULE. 
Where Plaintiff 
lies by above a 
Year and a Day 
after Rule for 


Judgment. 


Dr "oy 
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Habeas Co pus 
cum ( auſa . 


— — — 


Habeas Corpus cum cauſa, 
&& Procedendo. 


* HE Writ of Habeas Corpus cum 
"cauſa, is a Writ that lies for the 
Removing of the Body of the Party to 
whom granted and all the Cauſes de- 
pending againſt him out of an inferior 
to ſome ſuperior Court, who may ima- 
gine himſelf injured by the Proceedings 


of ſuch inferior Court. And if upon 


The Effect of 
this Writ. 


All the Proceed- 
ings in the ſupe- 
rior Court to be 


de Novo. 


Bail to be given 
on the Habeas 
Cirp. 


the Return thereof the Officer doth not 
return all the Cauſes, Sc. it is an EC 
cape in him. 2 Lill. Abr. 2. See other 
Caſes in which this Writ iſſues, p. 56, 
Sc. Title Capias Quominus, &c. 


This Writ ſuſpends the Power of the 
inferior Court, ſo that if they proceed 
after the Delivery of it, the Prooceed- 
ings are void, and Coramnon Judice; for 
the Perſon of the Defendant being re- 
moved to the ſuperior Court, they have 
loſt their Juriſdiction over him, and all the 
Proceedings in the ſuperior Court are de 
novo, and Bail de novo muſt be put in 
in the ſuperior Court. 3 Bacon 15. 


And on this Writ, the Party muſt 
file ſpecial Bail in the Court above, al- 
tho' the Plaintiff's Demand be under 
10). if in the inferior Court ſpecial Bail 
was requiſite, (unleſs the Defendant be 
an Executor, or Adminiſtrator, for then 


no ſpecial Bail is required above) _ 
tne 


Habeas Corpus, &c. 


the Plaintiff may not be in a worſe Con- 
dition than he was in, in the Court below. 


The Habeas Corpus cum cauſa is to be 
ſigned by the Chief Baron; and if it 
iſſues in Term Time, it is uſually made 
returnable at a Day certain in Court: 
but if it iſſues in Vacation, it is return- 
able immediate before one of the Barons 
at his Houſe or Chambers, chat is to 
ſay, if the Defendant be impriſoned ; 
but if it be only to remove the Cauſe, 
and that the Body is not impriſoned, 
then it is uſually made returnable the 
firſt Day of the next enſuing Term ; 


and at the ſame Time, there alſo iſſues 


a Warrant ſigned by the Chief Baron and 


directed to the Clerk of the Pleas Office 


of this Court, impowering him to iſſue 
ſuch Writ of Habeas Corpus cum cauſa, 
and this Warrant is tacked to the Writ. 
And great Care muſt be taken in the 
Direction of this Writ as to the Style 
and Title of the inferior Court; but as 
this Writ is always made out in the 
Office of Pleas, and not by the Attor- 
ney, the Officer takes care to direct it 
properly. 7 

When the Defendant is arreſted by 
Proceſs from an inferior Court and im- 
priſoned, and brings a Writ of Habeas 
Corpus cum cauſa in Term Time return- 
able before the Barons, in ſuch Caſe, 
upon the Return of the Writ, if the 


Defendant cannot give Bail here to 


every Action that is returned to be de- 
pending 
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How made re- 
turnable where 
the Defendant is, 
and where he is 
not impriſoned. 


Warrant for 
ſuing it. 


— 


Habeat Curpus in 
Term where the 
Defendant is im- þ 
priſoned, and the ö 
Proceedings. | 
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pending againſt him in the inferior 
| Court from wherice he is removed, the 
; Officer of this Court will enter ſeparate 
Rules in the Court Book for commit- 
ting him upon every one of the Actions 
which are ſo returned to which the 
Defendant cannot give Bail. | 


f The like where But where a Defendant is not im- 
not impriſoned. Priſoned, and he brings a Writ of 
Habeas Corpus cum cauſa returnable as 
| aforeſaid, the Plaintiff's Attorney may, 
W when the Return of the ſaid Writ is 
| out, ,apply for the' ſame to the Officer 
9 of the inferior Court, and may there- 
1 upon immediately move the Court a- 
1 . bove that the Defendant may give Bail 
= - in four Days or that a Writ of Pro- 
55 Precedends. cedendo may be awarded to remand the 
| Cauſe to the inferior Court; and there- 
| upon, the Court will grant a Rule for 
3 that Purpoſe without further Motion, 
or without Service of the Defendant 
therewith. But if the Habeas Corpus 
cum cauſa be returned and filed, the 
Plaintiff muſt then move upon an at- 
teſted Copy of the Writ and Return. 


rr 244 2 * — — — 
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Habeas Corpus in Ik the Defendant be arreſted by Pro- 
Defendantis im. ceſs from an inferior Court, and is im- 
priſoned, and the priſoned as aforeſaid; if it be in Va- 
Proceedings. . 8 5 . 

cation Time, and he brings a Writ of | 

Habeas Corpus cum cauſa returnable | 

immediate before one of the Barons, in 

ſuch Caſe, the Defendant 1s to get the 

Marſhal of the Four Courts to 2 5 

WII 
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with him at the Baron's Houſe before 
whom it is returnable; and if he has 
not Bail, then the Baron will commit 
- him to the Cuſtody of the Marſhal; 
and when the Defendant is ſo commit- 
ted, the Marſhal is to bring back the 
Writ of Habeas Corpus cum cauſa to the 
Office of Pleas, and thereupon the Of- 
ficer enters the Rule for committing 
the Defendant upon that Action, and 
upon every other Action which is return- 
ed by the inferior Court as aforeſaid. 


But where the Defendant is not im- The like where 
priſoned, and he brings a Writ of in et imertlened. 
Habeas Corpus cum cauſa in Vacation 
Time to remove the Cauſe into this 
Court, in ſuch Caſe, all Proceedings in 
the inferior Court are to ſtop until the 
Term following; but the Plaintiff's At- 
torney may upon the firſt Day of the 
next enſuing Term, move the Court 
for the Defendant to give Bail in four 
Days, or that a Procedendo may iſſue, Precedende, 
and it will be granted as aforeſaid ; and 
ſuch Motion may be made by the ſeve- 
ral Plaintiffs in the ſeveral other Actions 
which are returned by the inferior Court 
to be depending OG * the De- 


fendant. 


Where a Defendant is fo committed When Defendant 
is committed the 


upon ſeveral Actions to the Marſhal of Power of the in- 
the Four-Courts upon a Writ of Habeas ferior Court is 

ſuſpended. 
Corpus cum cauſa, the Power of the in- 


ferior Court is ſuſpended as to every one 


of 
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of them Cauſes, and all the Proceedings 
in the ſuperior Court upon each of them 
muſt be de novo; and the Plaintiff muſt 
declare againſt the Defendant in Cuſtody 
of the Marſhal of the Marſhalſea of the 
Four Courts. 1, Salk. 352. 


The Steward or If any Steward, Judge, or Judges, or 
Judge of thein- other Officer, or Officers of the Courts 
ſuſing or delaying Wherein, or to whom, any ſuch Writs of 
Writ may be Habeas Corpus cum cauſa ſhall be directed 
fined, and delivered, ſhall refuſe, or delay to 
return the ſame in proper Time, you may 

roceed to fine them in like Manner as is 

before directed for the fining of Sheriffs 


for not returning Writs. 


And may be at- And if any inferior Court ſhall proceed 
tached if they after the Writ of Habras Corpus is deli- 


. f . . L 1 
rr vered, ſuch Proceedings are void. And 


Writ is delivered 6 | 4h g 
upon Affidavit. the „ Court upon an Affidavit of 


ſuch Proceedings, and upon Council's 
Motion, will award a Super ſedeas, and 
will grant an Attachment againſt the 
Steward, Judge or Judges, or other Of- 
ficer or Officers of ſuch inferior Court 
for the Contempt. Cro. Car. 79. 296. 


Where a Caue Where a Defendant is arreſted upon an 

is removed by Action from an inferior Court, and gives 
Habeas Cerpus, . 3 2 : 

Defendant can. Bail thereto in the Court below, and after 

not move for 2 brings a Writ of Habeas Corpus cum cau- 

gives Bail, /a, and the Plaintiff neglects to put a 

| Rule upon the Defendant to give Bail as 

aforeſaid, and theDefendant doth not give 

Bail, the Defendant cannot in this Caſe 

move 


\ Habeas Corpus, &c. 
move for a non proſecut againſt the Plain 
tiff for hot proceeding, forheisnotdeemed 
to be in Court until he givesBailupon the 


Habeas Corpus. But the Defendant may 


give Bail without the Plaintiff's ptitting 


75 


a Rule on him for that Purpoſe; and the 


Plaintiff is to declare againft the De- 
fendant in four ſitting Days after the 
Bail is given, or the Defendant may ob- 
tain a hon Pros againft him in ſuch Man- 
ner as is herein before directed in Title 
Declaration. 8 e 


724/05 oh 


By 9 Will. 3 ch. 38. It is enacted, 
that no Habeas Corpus, or Certiarari, or 
other Writs (othef than Writs of Error 
or Atraint) to be faed forth by any Per- 
fon, out of any ofthe" King's Courts at 
Dublin, or out of any other Courts hav- 
ing Power to award ſuch Writs, to ſtay 
or remove any Action, Bill, Plaint, Suit, 
or Cauſe to be commenced or depending 
in any Court of Record, within any Ci- 
ty, Liberty, Town corporate, or elſe- 
where, having Power to hold Plea there- 
in, and the ſame Cauſe of Action, Sc. 
ariſing within the ſaid City; Sc. ſhall 
be received or allowed by the Steward, 
Judge, or Judges, or Officer, or Officers 
of the Courts, wherein or to whom any 
ſuch Writs ſhall be directed, and deli- 
vered, but that they proceed as though 
no fuch Writs were ſued forth, or de- 
livered; - except the ſame be delivered 
before Iſſue or Demurrer joined in the 


ſaid Cauſes, fo as the ſame be not joined 
N in 


Habeas Corpus 
what Time to, 
be delivered to 
the inferior 
Court, 


— a; 


— 
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in ſix Weeks, next after the Arreſt or 
Appearance of the Defendant to ſuch 
Action or Suit commenced. „ 


Cauſe remanded And if any Action, Sc. commenced J 
by Proceden®s. or depending in any ſuch Court, be re- | 
wards removed moved, or ſtayed by any. ſuch Writs, 

n before Jucgmeat. and afterwards ſhall; be remanded by 

= Procedendo,. or other Writ, then the faid 

| Action, ſhall never afterwards be remov- | 

q ed or ſtayed before Judgment, by any 

| Writs to be ſued out of the Courts of 

| Dublin, or any other Court as afore- 


Aion under 51. And, if any Action, Sc. (not con- 
x. _** cerning Freehold: or Inheritance, or Ti- 
tle of Land, Leaſe, or Rent) ſhall be 
commenced or depending in any. ſuch 1 
Court of Record, if it ſhall appear, or | 
be laid in the Declaration, that the 4 
Debt, Damages, or Thing demanded. i 
does not amount to, or exceed the Sum 1 
of five Pounds, then the ſame ſhall not 
be ſtayed, or removed into any of the 
Courts aforeſaid by any Writs, other, 
than by Writs of Error or Attaint. 


And if any Writs ſhall be ſued out 
of any of the ſaid Courts contrary to 
the Meaning of this Act, the Judges 
or Officers to whom they ſhall be de- 
livered, may refuſe the ſame, and pro- 
ceed as if no ſuch Writ had been ſued 
out as aforeſaid. «77 


Not- 
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Notwithſtanding that by the afore- 
ſaid Act a Habeas Corpus cum cauſa may 
not be received or allowed by the in- 
ferior Court except the ſame be deli- 
vered before Iſſue or Demurrer joined, 
ſo as the ſame be not joined in ſix Weeks 
next after the Arreſt, or Appearance of 
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Habeas Corpus re- 
ceived at any 
time before Tris 
al. 5 


the Defendant, yet it is daily practiſed 


otherwiſe; and the Court below will 
receive a Habeas Corpus at any Time 
before Trial, ſo that it be tendered to 
the Steward, Judge, or Officer of the 
Court, before any of the jury are 
ſworn; however it is thought, that the 
Court above would upon Application 
of the Plaintiff Remand the Action. 


And by the ſaid Act, if the Action 
be under 31. the Cauſe is not to be re- 
moved from the inferior Court, but is 
to be tried there; yet notwithſtanding 
this Act, the Inferior Court, when they 
receive a Habeas Corpus cum cauſa ; uſu- 
ally return the ſame with the Action 
to the Court above, altho' it be under 
51. but the Court above will, upon Mo- 
tion of the Plaintiff's Attorney, re- 
mand the fame to the inferior Court 
Inſtauter. | 


If upon a Habeas Corpus cum cauſa; 
the Plaintiff ſhall prevail in the Court 
above, he ſhall be paid his Coſts in the 
Plaint in the inferior Court, fo far as 

N 2 141 the 


Action under 81 
not to be remov- 
ed. 


If Plaintiff or 
Defendant pre- 
vails in the Court 
above, he is to 
be paid the Colts 
incurred in the 
inferiour Court: 


re rb pp el 1 ce 
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the ſame was proſecuted. && fic e con- 


verſo as to the Defendant. 


a8th Jan. 1687, 
RULE. 
Pauper not ad- 
mitted to ſue 
forth a Habeas 
Cerpus cum cauſa, 
but on Affidavit 
of his tendering 
Bail in the infe- 
rior Court, and 
it's being refuſed. 
Sed Vide p:ft. 


Ordered, that for the future, no Per- 
ſon being a Defendant in any inferior 
Court, ſhall be admitted in Forma pau- 
peris to ſue forth any Writ of Habeas 
Corpus to remove any Action there de- 
pending into this Court, before Affida- 
vit be made and filed of Record in the 
Pleas Office of this Court, of ſuch De- 


fendant's tendering Bail in the inferior 


Court, and of the Judges, Seneſchal, 


17th Mu. 1688. 


RULE. 
Habeas Corpus 
cum cauſa 
not to iſſue for 
Paupers. 


Habeas C:rpus to 
remove a Perſon 
in Execution, 
reaſonable Ex- 
pences to be 
lodged in the 
hands of the 
Sheriff, 


or Officers of ſuch inferior Court Re- 
fuſal of accepting of ſich Bail tendered 
for the Nefendant. Sed vide pol. 
a | on 
It is ordered for the future, that no 
Writ of Habeas Corpus cum cauſa do iſ- 
ſue for the removing of any Action from 
any inferior Court, into this Court, for 
any Defendant in forma Pauperis; and 
that no Defendant be admitted for the 
future to ſue forth any ſuch Writ of 
1 Corpus cum cauſa. Mod. Rep. 
2 8. 3 2: 6 


| Where a Perſon is in Execution (by 
Virtue of a @apias ad Satisfaciendum 
iſſued out of this Court, or any other 
Court) in any County Gaol, and 1s 
minded to remove his Body to the Mar- 
ſhalſea of the Four Courts, he may do 
it by this Writ; and in ſuch Caſe, the 
Defendant ſhall depoſite ſome reaſona- 
ble Sum in the Hands of the Sheriff fn 
| other 


Habeas Corpus, &c. 


other Officer, in whoſe Cuſtody or Pri- 
ſon he is, to defray the Expence of fuch 
Removal, 


By 8 Geo. 1 ch. 6 pars. It is enacted, 
that no Officer to whom any Habeas Cor- 
zus taken out in behalf of the De- 
fendant ſhall be directed, ſhall be oblig- 
ed to remove the Body of ſuch Defen- 
dant being in Cuſtody on any Execu- 
tion on a Judgment in a civil Action, 
until he ſhall depoſite ſuch Sum to de- 
fray the Expences of the ſaid Removal, 
as the Court or Judge who grants the 
ſaid Habeas Corpus hal think proper. 


A Procedendo is a Writ that goes to 
the Court from whence the Cauſe is 
removed by Habeas Corpus, on its ap- 
pearing, that there is no Cauſe for it, 
Sc. to proceed non obſtante the Habeas 
Corpus: It Ends with theſe Words 
(io wit, That you proceed with Effect 
notwithſtanding any Writ to you lately di- 
refed to the contrary, &c. 


If the Defendant hath put in Bail in 
this Court on Removal of the Caule 
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No Officer oblig- 
ed to remove the 
Body of any Pri- 
loner in Executi- 
on but upon ſuch 
Sum being depo- 
ſited as the 
Court ſhall think 
proper to defray 
the Expences. 


Procedende what. 


A Procedendo 
if ſufficient Bail 
be not given on a 


hither by Habeas Corpus, and afterwards #Hbras Crpur, 
the Bail is diſallowed by the Court, if 
the Defendant does not forthwith put in 
better Bail, and ſuch as ſhall be approv- 
ed of, the Plaintiff's Attorney may upon 

I. N 3 Mo- 


———— ry . 
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No Precedends. 
after Bail is al · 
Jowed. 


RULE. 
19th Now. 1681 
Upon Habeas 
Corpus returnable 


immediately be- 


fore one of the 
Barons in Vaca- 
tion, Procedendo 
to iſſue if no 
Bail in 8 Days. 


Habeas Corpus, &c. 


Motion, obtain a Rule for a Procedendo 
without further Motion, unleſs Bail begi- 
ven in four Days after ſuch Rule; for until 
the Bail is allowed, the Court is not poſſeſſ- 
ed of the Cauſe ſo as to proceed: But after 
Bail is allowed, a Procedendo ought not 
to be granted, for, hy accepting the 
Bail the Plaintiff admits of the Juriſ- 
diction of the Court, and then it is too 
late to move for a Procedendo, Pratt. 
Attor. 3d Ed. 244. | 


Ordered by the Court, that Writs 
of Procedendo do iſſue of courſe without 
Motion for the Plaintiff, in any Vacati- 
on, upon all Writs of Habeas Corpus 
cum cauſa, returnable immediately be- 
fore any of the Barons of this Court, if 
the Parties Defendants in any ſuch Writs 
of Habeas Corpus cam cauſa do not within 
eight Days next after the iſſuing of ſuch 
Writs of Habeas Corpus cum cauſa, enter 
Bail de adjucatis ſolvendis thereof, before 
one of the Barons of this Court ; and after 
ſuch Procedendo granted, no other or 
new Habeas Corpus 1s to be granted in 
{uch Caſes out of this Court. See De- 
clarations againſt Priſoners, pa. 105. and 
Executions. | 


Tryal. 


Trial. 


Trial. 


| ORD Coke in his 1ſt Book of the 

Inſtitutes, 125 ſays that Trial 1s, 
to find out by due Examination the 
Truth of the Point in Iſſue or Queſtion 
between the Parties whereupon Judgment 
may be given. And as the Queſtion 
between the Parties is two fold, ſo is the 
Trial thereof; for either it is Queſtro Ju- 
ris (and that ſhall be tried by the 
Judges either upon a Demurrer, ſpecial 
Verdict, or Exception, for Cuililet in 
Sua Arte perito eſt Credendum, et quod 
quiſque norit, in hoc ſe Exerceat, and it 
is commonly and truly ſaid ad guaeſtio- 
nem Juris non reſpondent Furatores) or it 
is Queſtio facti; and the Trial of the 
Fact is in divers Sorts (whereof ſee the 
ſame Book, Sect. 102) of theſe a Tri- 
al by twelve Men is the moſt frequent 
and common. And here it is to be ob- 
ſerved, that the Jury is to come from the 
proper Place, and to be returned by the 
proper Officer for if the Jury come out 
of a wrong Place, or be returned by a 
wrong Officer, and give a Verdict, Judg- 
ment ought not to be given on ſuch a 
Verdict. The moſt general Rule has 
been, that every Trial ſhall be out of 
that Town, Sc. within the Record, 
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Trial a Definiti- 
on of it. 


Trial two fold 
Queſtio Juris and 
Queſtis facts. 


The Jury to 
come from the 
proper place and 
to be returned 
by the proper 
Officer. 


within which the Matter of Fact ifſuable - 


is alleged, which is moſt certain and 
N 4 near- 
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The Trial by 12 
Men in ſeveral 
different Ways. 


Trial by N 


prius. 8 


Trial. 


neareſt thereunto, the Inhabitants where- 
of may have the better and more cer- 
tain Knowledge of the Fact. 


And this Trial by twelve Men may 
be in ſeveral different Ways; by NA 
prius, at Bar, by proviſo per Mædietatem 
Linguæ, and by leading Order. 


And iſt, Of the Trial by Niſi prius. 


Before I ſet forth the Practice and Pro- 
ceedings upon Trials by Ni prius, 
it may not be amiſs, for the better Under- 
ſtanding thereof, firſt to give ſome ſhort 
Account of the Original, and the Rea- 


ſon of the Inſtitution of this Trial, and 


N prius, what, 


from whence it has derived its preſent 
Name. A i A En 


NMiſi prius, is a Writ or Commiſſion 
to Juſtices of Ni prius, by virtue where- 
of all Pleas in the Country are determin- 
ed before Juſtices of Aſſize, and is fo 
called from a judicial Writ of Diſtringas, 
whereby the Sheriff is commanded to 
diſtrain the impannelled Jury to ap- 
pear at Veſiminſter before the Juſtices, 
at a certain Day in the following Term, 
to try ſome Cauſe, Nift prius Juſtic. Do- 
min; Regis ad Afiſas Capiend. venerint, 
vz. unleſs the Juſtices come before that 
Day to ſuch a Place, Sc. 2 Inſt. 424. 
4 Iuſt. 159. 2 Lill. 218. „„ 


And 
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And when the NV; prius is made up The Record of 
Niſi Prius to con- 
and ſealed, it is allo called the Record; tain the whole 
of Nifi prius, and it ought to contain ue Rell. 


a Tranſcript of the whole Iſſue Roll. 


And this Writ or Commiſſion of Ni, e by 0 
prius was firſt given by the Statute of fes when firtt 
Weſtminſter, 2. 13 Ed. 1, ch. 30. and . 
was ordained for the Eaſe of the Coun- 
try, the Parties, Jurors, and Witneſſes, 
by ſaving them the Charge and Trouble 
of coming to Meſtminſier. But in Mat- 
ters of great Weight and Difficulty, the 
Judges above, upon Motion and In- 
tormation, will often retain Cauſes to 
be tried there tho laid in the Country; 
and the Jury and Witneſſes in ſuch 
Caſes, muſt come up to the Courts at 
Weſtminſter for Trial at Bar. M ocd's 8 


lnft. 479. 


As the King is not expreſly named Irene. 
granted where 

in the ſaid Statute, and it is a general dhe King is Party 
Rule that he ſhall not be bound except wn 
named, it is ſaid, where the King is the aſſet of hi 
Party, a Miſi prius ought not to be Aion 
Tranted without his ſpecial Warrant, or 
the Aﬀſent of his Attorney, tho the 
Court may grant it in Appeals, in the 
ſame manner as in any other Actions, 2 
rr 424. 4 1nft. 160. Dyer 46. 2 Hawk. 


C. 411. 


It is enacted by 17 and 18 Ch. 2. ch. Sin e Af 


* Prius of Iſſues 


20. That the Chief Juſtice of the laid in the City 
King 8 Bench, upon Iſſues to be joined County of Dubs 


in lin, 
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Nift Price. 


Tales de cir cunts 
Pantibus. 


as is uſed for the Trials of Iſſue joined, 


Trial, 


in that Court, or in the Chancery, the 
Chief Juſtice of the Common Pleas, 
upon Iſſues to be joined there, and Chief 
Baron upon Iſſues to be joined in the Ex- 
chequer, or in the Abſence of any of 


them, one or more of the other Judges 


or Barons of the ſame ſeveral Courts 
(where the Chief Juſtices or Chief Ba- 
ron are abſent) may at their Diſcretion, 
within the ſaid Place where the ſaid 
ſaid Courts are commonly kept, in the 
City, or County of Dublin, as Juſtices 
of Nifs prius for the ſaid City and Coun- 
ty, within the Term Time, or within 
four Days next after any Term, ſeverally 
try, all Manner of Iſſues to be joined 
in any of the ſaid ſeveral Courts, which 
by Law ought to be tried in any of 
them, by an Inqueſt of the ſaid City, 


or County of Dublin, and Writs of 


Nifs prius ſhall be awarded in ſuch 
Caſes, and in ſuch Form as they are ſu- 
ed in any other Shire of this Realm. 


And, all Perſons (upon reaſonable 
Warning, given to the adverſe Party, 
or his or their Attorney, as has been 
uſed in ſuch like Caſes) may ſue forth 
Writs and Records of Niſi prius for the 
Trials of the ſaid Iſſues in the ſaid Ci- 
ty and County of Dublin, as they may 
do upon any Iſſue joined, triable in any 
other County, and take a Jury in ſuch 
Manner and Form, and with awarding 
Tales de circumſtantibus and non Suit, 


or 


Trial. . 187 


or non Suits to be awarded in the ſaid Nzn Sn. 
Courts, triable in any other County 
within this Realm. | 


And the Sheriffs of the City of Dub- wens oy 
lin, and the Sheriff of the County of Prius before the 
Dublin ſhall reſpectively make Return mn Ge 
of all Writs of Ny privs, which ſhall attendance. 
be delivered to them or their Deputies 
before the ſaid Judges or Barons; and 
ſhall give their Attendance upon them, 
as well for the returning of ſuch Tales Tat de circum- 
(as ſhall be prayed) de circumſtantibus “ wbt 
for the trying of the ſaid Iſſues, as for 
the doing and executing every Thing 


to their Office in ſuch Caſe belonging. 


And all Perſons to be impannelled in ikePenattieson 
> . e Parties Wit- 
ſuch Juries, and the Parties to the fame neſſes and Jurors 
Iſſues and Suits, and their Witneſſes for Defaults and 
ſhall be bound in the like Sort, and up- ason Trials at 
on like Penalties for their non Appear- Br. | 
ance, and Attendance, or for any of 
their Miſdemenours or Defaults before 
any of the ſaid Juſtices of Mi prius, as 
they ſhould have been, if the ſame Iſſue 
had been tried in the Court from whence 


the Nui prius was awarded. 


All which ſaid ſeveral Trials ſo to be Trials by 
had before the ſaid Juſtices, Baron, or gend in Lav as 
Barons, ſhall be as good in Law, as if Trials at Bar. 
the ſame had been tried in the Term 
Time, at the Bar in the Court where 
ſuch Iſſue was joined or triable. . 


a 


It 
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NMyſ Prius before 
the Puiſne Ba- 
rons and Kings 
Council. 


Notice of Trial 
at Dublin and 
at the Aſſizes. 


Trial. 


It is enacted. by 8 Geo. ch. 6. That 
Writs of Aſſize and Nj if prius may be 
executed before the Puiſne Barons of 
the Exchequer, or either of them, or 


before the Prime Serjeant, Attorney, 


or Solicitor General, or any of them, 
or any of the King s Council at Law, 
and they, or any of them may be Com- 
miſſioners of Oyer and Terminer, and 
Gaol Delivery, and ſhall have the ſame 
Power as the Juſtices of one Bench or 
the other have in the Execution of ſuch 
Writs or Commiſſions in any County 
when ſo appointed. 


For ſeveral old Statutes relating to 
Nifi prius. See Robin's Abridgement, 
Title N; ifs pris. 


—— — 


The Practice and Proceedings upon Trials 
by Nifi prius with the ſeveral Statutes 
relative thereto. 


HEN the Defendant has plead- 

ed to the Plaintiff's Declarati- 
on, and Iflue is joined, then, if the 
Venue is laid in the County of the City, 
or in the County of Dublin, the. Defen- 
dant's Attorney 1s to have eight Days 
Notice of trying the Cauſe by. Niſi pris, - 
in one of the three ſitting Days in Term, 
appointed for trying Cauſes by ft pris 


- or in the one fitting Day after Term, 


ex- 


Trial. 
excluſive of the Day of ſerving the No- 
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tice and the Day of Trial, and theſe four 


Days ſo allotted for hearing Cauſes by 
Nis Prius are poſted up in the Pleas 
Office of this Court ; but if the Trial be 
by Ni Prius at the Aſſizes, then the 
Defendant's Attorney is to have fourteen 
Days notice thereof excluſive as afore- 
ſaid. But if a Cauſe has continued four 


Terms without Proſecution, a Term's 


Notice is to be had of Trial, Sc. 


And now it is to be obſerved, that 
heretofore the Proceedings were, in the 
General, the ſame upon all Trials by Ni 
Prius, as well where the Yenue was laid 
in the County at large, as where it was 
laid in the County of a City or the Coun- 


The Proceedings 
formerly the 
fame upon Tri- 
als in Counties 
of Cities and 
Counties of 
Towns, but of 
late much alter- 
ed in the former. 


ty of a Town, but of late the Procee- 


dings upon Trials in Counties have been 
greatly altered by ſeveral Acts of Par- 
liament, wherefore, I believe it will be 
proper to treat ſeperately of theſe Mat- 
ters; but as the Law ſtill remains pretty 
much the ſame it always was on ſuch 
Trials in Counties of Cities and Counties 
of Towns, I ſhall therefore firſt treat of 
the Proceedings upon theſe Trials; be- 
ſides, the Statutes are but temporary. 


And accordingly, where the Venue is 
ſo laid in the County of a City or Coun- 
ty of a Town, and that the Plaintiff hath 
given Notice of Trial as is before direct- 
ed he is then to iſſue a Yenire facias Fu- 
rator. And by this Writ the Sheriff is 

com- 


And iſt the Pro- 
ceedings on Tri- 
als in Counties 
of Cities and 
Counties of 
Towns. 
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NMiſi Prius before 
the Puiſne Ba- 
rons and Kings 
Councit, 


Notice of Trial 


at Dublin and 


at the Aſſizes. 


Trial, 


It is enacted, by 8 Geo. ch. 6. Tha 
Writs of Aſſize and Ni privs may by 
executed before the Puiſne Barons « 
the Exchequer, or either of them, or 
before the Prime Serjeant, Attorney, 
or Solicitor General, or any of them, 
or any of the King's Council at Lay, 
and they, or any of them may be Com- 
miſſioners of Oyer and Terminer, and 
Gaol Delivery, and ſhall have the fame 
Power as the Juſtices of one Bench or 
the other have in the Execution of ſuch 
Writs or Commiſſions in any County 


when ſo appointed. 


For ſeveral old Statutes relating to 
Nifi privs. See Robin's Abridgement, 
Title Vf prius. | 


The Prattice and Proceedings upon Trial 
by Nifi prius with the ſeveral Statutes 
relative thereto. | 


HEN the Defendant has plead- 

ed to the Plaintiff's Declarat- 

on, and Iſſue is joined, then, if the 
Venue is laid in the County of the City, 
or in the County of Dublin, the Defen- 
dant's Attorney is to have eight Days 
Notice of trying the Cauſe by Nai prius, 
in one of the three fitting Days in Term, 
appointed for trying Cauſes by NM privs 
or in the one ſitting Day after Term, 
ex- 


ah g ²⅛˙·¹ꝛ. o 3 EI. nl 


Trial, 


excluſive of the Day of ſerving the No- 
tice and the Day of Trial, and theſe four 
Days ſo allotted for hearing Cauſes by 
Nifi Prius are poſted up in the Pleas 
Office of this Court ; but if the Trial be 
by Ni Prius at the Aſſizes, then the 
Defendant's Attorney is to have fourteen 
Days notice thereof excluſive as afore- 
ſaid. But if a Cauſe has continued four 
Terms without Proſecution, a Term's 
Notice is to be had of Trial, Sc. 


And now it is to be obſerved, that 


General, the ſame upon all Trials by Ni 
Prius, as well where the Venue was laid 
in the County at large, as where it was 
laid in the County of a City or the Coun- 
ty of a Town, but of late the Procee- 
dings upon Trials in Counties have been 
greatly altered by ſeveral Acts of Par- 
liament, wherefore, I believe it will be 
proper to treat ſeperately of theſe Mat- 
ters; but as the Law ſtill remains pretty 
much the ſame it always was on ſuch 
Trials in Counties of Cities and Counties 
of Towns, I ſhall therefore firſt treat of 
the Proceedings upon theſe Trials; be- 
ſides, the Statutes are but temporary. 


And accordingly, where the Venue is 
lo laid in the County of a City or Coun- 
ty of a Town, and that the Plaintiff hath 
given Notice of Trial as is before direct- 
ed he is then to iſſue a Yenire facias Ju- 
rator, And by this Writ the Sheriff is 


COIN=- 
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The Proceeding: 


heretofore the Proceedings were, in the feng the 


ame upon Tri- 


als in Counties 
of Cities and 
Counties of 
Towns, but of 
late much alter- 
ed in the former; 


And iſt the Pro- 
ceedings on Tri- 
als in Counties 
of Cities and 
Counties of 


Towns. 
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The Qualificati- 
on of the Jurors. 


The Ferm of the 
Diſtringas upon 
ſuch Trials. 


Trial. 1 
commanded to return on a certain DM 
ſpecified therein, twelve free and lawfil ! 
Men of the Body of his County (ere. 
ry one of which to have forty Shillings 21 
Year at leaſt of Lands Tenements « . 
Rents) by whom the Truth of the Mat. Þ * 
ter will be better known, and who are 
in no wiſe related either to the Plaintif 
or Defendant, Sc. And the Names of 
the Jurors are to be inſerted in a Pane 
which the Sheriff returns with the Writ, 
and in this Panel there muſt be 24 at 
leaſt, See 10 Ch. iſt. ch. 13. and6 
Ann. ch. 10. 


And when the Sheriff has returned 
the Yenire facias, then iſſues a Diftringa: 
Furatores thereon, and in the Body of 
this Writ, are inſerted the Names cf 
the Jurors, ſpecified in the Panel annex 
ed to the Yenire, and the Sheriff is there. 
by commanded, To diſtrain the aid fil 
rors by all their Lands and Chattels in bi 
Bailiwick, &c. And to have their Bodi 
Before the Barons of this Court on the Day 
of Nift Prius, SC. | 


* By the Statute 10 Cha. ch. 13. in every Pan. 
nel upon every Venire facias the Sheriff was obliged 
to return two ſufficient Hendredrors at leaſt, if 
there ſo many within the Barony or hundred where 
the Venne lay, but now, by the Statute 6. 4, 
ch. 10. the Venire facias is to be awarded of the 
Body of the proper County except in the Cab 
mentioned in the ſaid Statute. 


And 


Trial. 


And by the Statute 10. Cha. 1. ch. 


13. Sect. 2. Upon every firſt Writ of 


Habeas Corpora or Diſtringas with a Ni 
Prius delivered to the Sheriff, Sc. the 
Sheriff ſhall return in Iſſues upon every 
Perſon impanelled at the leaſt five Shil- 
lings, and at the ſecond Writ of Habeas 
Corpora or Diſtringas with a Writ of NM 
Prius upon every Perſon impanelled ten 
Shillings at the leaſt, and at the third 
Writ of Habeas Corpora or Diſtringas 
with a Ny. Prius that ſhall be "a ou 
awarded, upon every Perſon impanelled 
thirteen Shillings and four Pence, and 
upon every Writ further awarded to 
double the Iſſues laſt afore ſpecified, un- 
til a full Jury be ſworn, or the Proceſs 
otherwiſe determined, upon Pain to for- 
feit for every Return contrary to the 
Form aforeſaid five Pounds. 


And by Sect 3. In every ſuch Habeas 
Corpora or Diftringas with a Ny Prius, 
where a full Jury ſhall not appear before 
the Juſtices of Aſſizes or Ni Prius, or 
elle after Appearance of a full Jury by 
Challenge of any of the Parties the Ju- 
ry is like to remain untaken for Default 
of Jurors, the ſame Juſtices upon Requeſt 
made by the Plaintiff or Demandant, or 
by him that maketh Cognizance or 
Avowry in Replevin, or by the Ten- 
nant or Defendant, ſhall have Authority 
to command the Sheriff, Se. by the 
Nomination of the Juſtices of Aſſizes to 

| impan- 
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The Iſſues to be 
returned by the 
Sheriff upon the 
Jurors who make 
Default, and the 
Penalty for not 
returning them. 


The Sheriff to 
return a Tales 
where a full Ju- 
ry do not appear. 
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And the Parties 


may have their 


Challenges to th 


Tales. 


The Court may 
fine Perſons pre- 
ſent for not ap- 
pearing on the 


Tales. 


Trial. 

impannel ſo many able Perſons of the 
ſaid County then preſent at the ſaid Aff 
zes or Niſi Prius, as ſhall make up a full 
Jury, which Perſons to be named and 
impanelled ſhall be added to the former 
Panel, and their Names annexed to the 
ſame. | 


And by Sect. 4. the Parties ſhall have 
their Challenge to the Jurors ſo added to 
the former Panel as if they had been 
impanelled upon the Yenrre facias award. 
ed to try the Iſſue; and the ſaid Juſtices 
ſhall proceed to the Trial of ſuch Ihe 
with thoſe Perſons that were impanelled, 
and thoſe newly added to the former Pa 
nel, in ſuch wiſe as they ought to have 


done if all the ſaid Jurors had been 


returned upon the Writ of Venire facias 
awarded to try the ſaid Iſſue. on 


And by Sect. 5. in caſe ſuch Perſons 
as ſhall be named as is aforeſaid after 


they be called be preſent and do not ap- 


pear, or after their Appearance do wil. 
fully withdraw themſelves from the 
Court, ſuch Fuſtices' ſhall ſet ſuch Fine 
upon every Juror making Default, or 
willfully withdrawing himſelf as they 
ſhall think good by their Diſcretion, the 
taid Fine to be levied in ſuch Manner, as 
the Iſſues forfeited by Jurors by Default of 
their Appearance at the common Law 
have been accuſtomed to be levied. 


And 


3 


SETS 
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2 And by Sect. 6. where any Jury re- And the Jurors 
turned by the Sheriff, &c. ſhall be 2 
made full by the Command of the que: 
Tuſtices by Virtue of this Act, ſuch 

© | . — as were returned in the Pannel, 

that ſhall make Default, ſhall loſe the 

Z Iſfics upon them returned, as though 

the Jurors had remained for Default of 


Jurors. 
- And by Sect. 7. upon a reaſonable ex- 4 Juror may be 
4 CY, .  ._£ efloined upon a 
cuſe for the Default of Appearance of ;caiunavle Ex- 


any Juror ſufficiently proved before the = 
Juſtices of Aſſize or Ni: prius, at the 
Day of their Appearance, by the Oath 
of one lawful Witneſs, the Juſtices ſhall 
EZ by their Diſcretion Diſcharge ſuch Ju- 
vor of ſuch Forfeiture of Iſſues upon him 
returned, and the Sheriff ſhall be there- 
in diſcharged of the Penalties aforeſaid 
for the non returning of the ſaid Iſſues. 


And by Sect. 8. if the Aſſize or Ni- Or if the Juſti- 
/ prius ſhall be diſcontinued for the not thc guy. © © 
coming of the Juſtices or any other 
| Occaſion other than by Default of Ju- 
rors, every one of the ſame Jurors ſhall 
be diſcharged forfeiting of any Iſſue up- 
on him feturned in the Writ, and the 
Sheriff, Sc. ſhall be likewiſe diſcharged 
of the Penalty of this Statute for the 
not returning of ſuch Iſſues. 
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194 Trial. 


And by Sect. 9. if upon any Writ of! 
Habeas corpora or Diſtringas with a NM7ñ 
prius, Iſſues be returned upon any Hun- 
dredors, or Jurors, whereas the ſame 
Hundredors and Jurors ſhall not be law. 1 
fully ſummoned, every Sheriff, GC. 
ſhall loſe double ſo much as the ſaid If 
ſes returned upon ſuch Hundredors Þ* 


Penalty on She- 
riffs, &c. re- 
turning Iſſues 
upon Jurors not 
1 ſummoned. 


rr 533 
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N or Jurors ſhall amount unto, the Moie 1 
of ty of all which Forfeitures contained in 
| this Act, other than the Iſſues to be re. 


90 | turned upon the Jurors, ſhall be to the 
| King, and the other half to him that 
will ſue for the ſame by Action, &. 
in any Court of Record in which no 
Eſſoi'en, Sc. ſhall be allowed, faving 
to all Perſons all fuch Right as the) 
would have had to ſuch Iſſues as though 
this Act had never been made. 2M 


Not to extend to And by Sect. 10. this Act ſhall not 

Sheriffs or Cor- . 

porations ma- Extend to any City, or Town corporate, 

king Returns. or to any Sheriff or Miniſters in the 
ſame, in the Return of any Inqueſt « 
Panel to be made of Perſons inhabiting # 
in the ſaid Cities, or Towns corporate, 

| but that they may return ſuch Perſons 

i as they ſhall be accuſtomed to 9, 

| ſo that the Sheriff, Sc. return upon 

ſuch Perſons as have been impanelled 

like Iſſues as are before mentioned in 
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Trial. 

And by the aforeſaid Statute 6 Ann. 
ch. 10. if it appears to the Court that 
it will be neceſſary that the Jurors who 
are to try the Iſſue, ſhould have a View 
of the Place in Queſtion in order to 
their better Underſtanding the Evi- 
dence to be given upon the Trials of 
ſuch Iſſues, in every ſuch' Caſe, the 
Court may Order a ſpecial Writ of Di 
!ringas to iſſue, by which, the Officer to 
whom the Writ was directed, ſhall be 
commanded to have ſix out of the firſt 
twelve of the Jurors named in ſuch 
Writ, or ſome greater Number of them 
at the Place in Queſtion, ' ſome conveni- 
ent Time before the Trial, Who ſhall 
have the Matter in Queſtion ſhewi to 
them by two Perſons named 'm fuch 
Writ, to be appointed by the Court, 
and the Officer who is to execute the 
ſaid Writ ſhall by a ſpecial Return on 
the ſame certify that the View had been 
— according to the Command of the 

rit, e 


And by Statute 12 Geo. i ch. 4. the 
Sheriffs of each County ſhall at their 
Michaelmas grand Turn yearly, in every 
Barony in their ſeveral Counties diligent- 
ly enquire by the Oaths of twelve or 
more honeſt Men, and makè a triie Re- 
turn of all the Freeholders having Free- 
hold Lands of Forty Shillings, per Ann. 
or more of each Barony, together with 
the Name and Sir-Name of every ſuchi 

O 2 Free- 


195 


The Method of 
a View on ſuch 
Trials, 


Sheriffs to return 
a Liſt of all Free- 
holders in the 
County to Janu- 
ary Seſſions, to 
be delivered to 
the Clerk of the 
Peace and he to 
tranſmit a Copy 
thereof to each 
of the Four 
Courts. 


Freeholder, with their Additions, and | 
ſhall return the ſame on Oath ſigned by I 5 
him at every January Quarter-Seſſions 
of the Peace to the Juſtices, to be depo- 
ſited by them in the Hands of the Clerk FE 


| of the Peace or his Deputy yearly: Ad 
E the Clerk of the Peace of each County), 


or his Deputy ſhall tranſmit a true Copy | 
thereof ſigned by him into each of hs 
; Majeſty's Four Courts at Dublin. And 
5 in Caſe any Sheriff, Sub- Sheriff, oo 7 
f | Clerk of the Peace, or his Deputy ſhall 
neglect to do their-Duty therein, ſuch 

| Sheriff, Sub-Sheriff, or Clerk of the 
= Peace, or his Deputy ſhall for every ſuch | 
Neglect forfeit to his Majeſty five Pounds, 
to be recovered in a ſummary Way be BE 
fore the Juſtices or Judges of that Court 
to which ſuch Return ought to have 

been made. 
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2dly. Of Trials by Niſi prius in Countits 
441 large. | 
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F Of Trials by And thus the Law ſtood upon the 
EF: Afi prius in . X . . 
KF: Cloulticear Trial of every Iſſue, as well in Counties, 
| large, as in Counties of Towns, and Counties 
of Cities, but it being found that man 
evil Practices had been uſed in corrupt- 
ing of Jurors returned for the Trial of [= 
Iſſues joined, to be tried before the Ju- 
ö = . tices of Aſſize or NMiſi prius, and many 
Perſons being lawfully ſummoned to 
ſerve on Juries having neglected to ap- 
pear, to the great Injury of many Per- 
ſons in their Property and Eſtates, - 
Ce 


- — 
2 
— 
* 


3 ee $a 


© 2 — — 
A 


ee 


4 
— 


* * 0 
COLLIE 


«KP 4 * A — * 
nn 
W 


rn rr 


122 n * 5 % a r 
© 10 af > er 3 jd n S 5 RY So 
28 > IAG F F F 
1 „7575 - ES Ay 
P BE Do OBE An a dr SL. T's 
IT 3 * 3 8 5 8 
v E 4 ITY EPO * 


"1 yt * . 


1 


a 
. 
* 


Trial. 


Remedy thereof a late Statute was made 
in the ninth Year of his preſent Majeſ- 
ty's Reign, by which Statute, if the Je. 

nue be in the County of Dublin, or in 

any other County (for it extends not to 

Counties of Cities or Counties of Towns, 

nor to any Trials but before Juſtices of 
Aſſize or Niſi prius) the Law is greatly 

altered as to the Form of the Henire and 

Diſtringas, and alſo as to the Qualificati- 

on and Number of the Furors, and the 

Manner of returning them; which Act 

being Temporary was with ſeveral others 

relative to Juries which were alſo tempo- 

rary ſuffered to expire in the extraordi- 
nary troubled Seſſions of 1753, but were 

afterwards renewed and reduced into 

one with ſome ſmall Alterations in the 

29th Year of his preſent Majeſty. 


By Stat. 29 Geo. 2. Cap. 6. Secf. 1. The Qualificati- 
From the firſt Day of May, 1756, no darn 25 
Perſon (other than Strangers, upon Tri- Counties. 
als, per medictatem linguæ) ſhall be qua- 
lified to ſerve as Jurors, for the Trial of 
Iſſues between Party and Party, in the 
Courts of Chancery, King's-Benchs Com- 
mon-Pleas, or Exchequer, or to ſerve on 
any Jury, on the Trial of any ſuch Iſſue, 
before Fuſtices of Aſſize, or Niſi prius 
(except in Counties of Cities and Towns) 
that ſhall not be ſeized of a Freehold of 


the clear yearly Value of ten Pounds, 


or being Proteſtants, ſhall not be poſſeſſ- 


ed of Leaſes for a Term of Years, of 
which fifteen Years ſhall be then unex- 
O 3 pired 


W 


W 
227 


N L 
4 ONE ME > 
N 0-7 2 1 2 
DDD 
— — I 


DS INES 
Ss 


1140 


2 — 


—— — — — 


198 


he Form of the 
Venire facias. 


penalty on She- 
eiffs, Sc. tak- 
ing Rewards from 
Perſons to excuſe 
them from ſer- 
ving on Juries. 


Trial. 
pired, or Leaſes for ſixty-one Years of 
more, determinable on one or more 


Lives, on which a clear profit Rent of 


not leſs than fifteen Pounds, ſhall accrue 
to the Leſſee: And if any Perſon of 
lefler Eſtate or Value than as aforeſaid, 
ſhall be returned upon any ſuch Jury, 
it ſhall be a good Cauſe of Challenge, 
and the Party ſo returned, ſhall be dif 
charged upon ſuch Challenge, on due 
Proof thereof, or on Oath by him to- be 
made of the Truth of ſuch Matter; 
and the Writ of Yenzre facias, which from 


the Time aforeſaid, ſhall be awarded for 


impanelling of Juries, in Caſes aforeſaid, 
ſhall be in this Form: KING, and 


fo forth. We command, and fo forth, 


that you cauſe to come before, and ſo forth, 
twelve free and lawful Men of your 
County, every of which to have ten Pound 
a Year, at leaſt, in Lands, Tenements, 
or Rents, by whom, and ſo forth, and 
who are in no Ways, and fo forth; and 
the Reſidue of the faid Writ ſhall be 
after the uſual Manner. And upon ſuch 
Writ, all Perſons qualified by this Act 
to ſerve on Juries, as is before di- 
rected, whether Freeholders or Leaſe- 
holders, may be returned, ſummoned, 
and impanelled, by Virtue of this Act, 
or any other Acts for that Purpoſe. 


And by Sec. 2. No Sheriff or Un- 
der-Sheriff, Bailiff, or other Officer, or 
Perſon, ſhall take or receive any wo 
CER ͤ ANINE..- 'P ml 


3 e "> 


Trial. 


ward to excuſe any Perſon from ſerving 
or being ſummoned to ſerve on Juries, 
or under that Colour, or Pretence; and 
no Bailiff or other Officer appointed by 
any Sheriff or Under-Sheriff to ſummon 
Juries, ſhall ſummon any Perſon to ſerve 
thereon, other than ſuch whoſe Name 
is ſpecified in a Mandate figned by ſuch 
Sheriff or Under-Sheriff, and directed 
to ſuch Bailiff or other Officer, but ſhall 
ſummon every Perſon named in ſuch 
Mandate, by the Space of ſix Days at 
leaſt, before the Time appointed for 
ſuch Jury to appear; and if any Sheriff, 
Under-Sheriff, Bailiff or other Officer, 
ſhall wilfully tranſgreſs in any of the 
Caſes aforeſaid, any Court where ſuch 
Jury is to appear, the Judge or Juſ- 
tices of Aſſize or Niſi prius, is required 
on Examination and Proof of ſuch Of- 
fence, in a ſummary Way, to ſet Fines 
upon Perſons fo offending, as he ſhall 
think meet, not exceeding forty Pounds, 
nor leſs than twenty Pounds, according 
to the Nature of the Offence, to be 
eſtreated into the Exchequer. 


And by Sect. 3. From the firſt Day 
of May, 1756, every Sheriff or other 
Officer to whom the Return of the He- 
nire facias, or other Proceſs for the Trial 
of Cauſes before Juſtices of Aſſize or 
Niiprius, in any County, ſhall belong, 
ſhall upon his Return of every ſuch 
Writ of Venire facias (unleſs in Cauſes 
intended to be tried at Bar, or in Caſes 

O 4 where 
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The Panel to be 
annexed by the 
Sheriſf to the 
Lenire on ſuch 


Trials. 
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The Form of the 
Difringas, on 
fuch Trials. 


Trial. 
where a ſpecial Jury ſhall be ſtruck by 
Order of Court) annex a Panel to every 
ſuch Writ, containing the Chriſtian and 
Sir-Names, Additions and Places of A- 
bode of ſuch Jurors as they ſhall return, 
which Number ſhall not be leſs than 
thirty-ſix, nor more than ſixty, without 
the Direction of the Judges appointed to 
go the Circuit, and to fit as Judges of 
Aſhze or Miſi prius in ſuch County, or 
one of them, who are impowered, if 
they ſee Cauſe, by order under their 
Hands, to direct a greater or leſſer Num- 
ber, and then ſuch Number as ſhall be 
ſo directed, ſhall be the Number to 
ſerve on ſuch Jury; and ſuch Jury 6 
returned, ſhall try all the Iſſues at that 
Aſſizes; and the Writs of Habeas Cor- 
Fara or Diftringas, ſubſequent to ſuch 
Writ of Yenire facias, need not have 
inſerted in the Bodies of ſuch Writs, 
the Names of all the Perſons contained 
in ſuch Panel, hut it ſhall be ſufficient 
to inſert in the mandatory Part of ſuch 
Writs, be Bodies of the ſeveral Perſons 
named in a Panel to this Writ annexed, 
or Words of the like Import, and to 
annex to ſuch Writs, Panels contain- 
ing the ſame Names as were returned in 
the Panel, to ſuch Henire facias, with 
their Additions and their Places of A- 
bode, that the Parties concerned in any 
uch Trials may have timely Notice of 
the Jurors who are to ſerve thereon, in 
Order to make their Challenges to mew 

1 s : 


Trial. 
if there be Cauſe; and for making the 
Returns and Panels aforeſaid, and an- 
nexing the ſame to their Writs, no other 
Fees ſhall be taken, than what are now 
allowed to be taken for the Return of 
the like Writs or Panels annexed to the 
ſame; and the Perſons named in ſuch 
Panels ſhall be ſummoned to ſerve on 
Juries at the then next Aſſizes or Seſſions 
of Niſi prius, for the reſpective Coun- 
ties to be named in ſuch Writs, and no 
other, . 


And by Se#. 4. The Name of every 
Perſon, who ſhall be ſummoned and 
impannelled as aforeſaid, with his Ad- 
dition, and the Place of his Abode, ſhall 
be written on ſeveral diſtin Pieces of 
Parchment, or Paper, being all as near 
as may be of equal Size and Bigneſs, 
and ſhall be delivered unto the Clerk of 
ſuch Judge of Aſſize or Niſi prius who 
is to try the Cauſes by the Sheriff or 
Under-Sheriff of the County, or other 
Officer, returning the Proceſs, and ſhall, 
by the Direction and Care of ſuch Clerk, 
be rolled up all as near as may be, in the 
fame Manner, and put together in a 
Box or Glaſs to be provided for that 
Purpoſe, and when any Cauſe ſhall be 
brought on to be tried, ſome indifferent. 
Perſon, by Direction of the Court, ſhall 
in open Court, draw out twelve of the 
{aid Parchments or Papers one after 
another, and if any of the Perſons whoſe 
Names ſhall be ſo drawn, ſhall not appear 

or 


Manner of Bal- 
lot ting. 


202 E Trial. 


or ſhall be challenged and ſet aſide, then 
ſuch further Number until twelve Per. 
ſons be drawn who ſhall appear; and 
after all Cauſes of Challenge ſhall be 
allowed as fair and indifferent, and! 
the ſaid twelve Perſons fo firſt drawn, Þ* 
appearing and approved of as indiffer- Þ* 
ent, their Names being marked in the | 
Panel, and they being ſworn, ſhall be] 
the Jury to try the ſaid Cauſe; and the B5 
Names of the Perſons ſo drawn and 
ſworn, ſhall be kept by themſelves, in 
ſome Box or Glaſs, to be kept for that | 
Purpoſe, till ſuch Jury, have given in 
their Verdict, and the ſame is recorded, 
or until ſuch Jury ſhall, by Conſent of 3 
the Parties, or Leave of the Court, be 
„ diſcharged, and then the ſame Names 

1. | fhall be rolled up again, and returned 
to the former Box or Glaſs, there to be 

kept with the other Names, remaining 

: at that Time undrawn, and ſo zoties gu- 
ties, as long as any Cauſe remains then 


1 | to be tried. 
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if . fury may be And by Se. 5. If any Cauſe ſpal 
Y drawn fotry 2 be brought on to be tried in any of the 

1 Verdict on firſt ſaid Courts reſpectively, before the ]u- 
i ae ry in any other Cauſe ſhall have brougit = 
rougat in. 6 A > . EN 55 
in their Verdict, or be diſcharged, 1 
ſhall be lawful for the Court to Order 
twelve of the reſidue of the ſaid Parcel 
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: ments or Papers, not containing the 

þ Names of any of the Jurors who ſhal! PR 
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Trial. 
Manner, as is aforeſaid, for the Trial 


of the Cauſe which ſhall be brought on 
to be tried. 


And by Se. 6. Every Perſon whoſe 
Name ſhall be ſo drawn, and who ſhall 
not appear, after being openly called 
three Times, ſhall, upon Oath made 
by ſome credible Perſon, that ſuch Per- 
ſon, ſo making Default, had been law- 
fully ſummoned, forfeit and pay, for 
every Default in not appearing upon Call 
as aforeſaid (unleſs ſome reaſonable Cauſe 
of his Abſence be proved, by Oath or 
Affidavit, to the Satisfaction of the 
Judge who ſits to try the ſaid Cauſe) ſuch 
Fine not exceeding twenty Pounds, and 
not leſs than forty Shillings, as the ſaid 
Judge ſhall think reaſonable to impoſe 
for ſuch Default; which Fine, ſo im- 
poſed, the Judges are required to eſtreat 
into the Exchequer. 


And by Set. 7. Provided that where 
a View * ſhall be allowed in any Cauſe, 
in 


— 


* Note, in all Caſes where a View is deſired a 
Motion is to be made by the Plaintiff's Attorney 
for Liberty to inſert a Clauſe for the ſame in the 
Diſtringas Furator. And it is ſaid, that before 
| the Court will make a Rule for a View the Yenire 
| facas mult be returned. 


And if the Queſtion be about Part and Parcel of 
Land, then it 1s uſually added to the Rule for a 
View that the Defendant do file and ſtrike Mears- 
men 


Penalty on De- 
faulters. 


Method on a 
View on ſuch 


Trials in Coun- 


ties. 
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Trial. 


in ſuch Caſe, ſix of the Jurors who ſhaj 
be named in ſuch Panel, or more 
who ſhall be mutually conſented to by 
the Parties or their Attornies on both 
Sides (or if they cannot agree, ſhall be 
named by the proper Officer of the re. 
ſpective Courts of King s- Bench, Gn— 
mon-Pleas, or Exchequer, at Dublin, for 
the Cauſes in their reſpective Courts) ſhal 
have the View; and ſuch of them as 
appear, and ſhall not be challenged off, 
ſhall be firſt ſworn upon the Jury to try 
the ſaid Cauſe, hefore any drawing as 
aforeſaid, and ſo many only ſhall be 
drawn, to be added to the Viewers, who 
appear and are ſworn, as ſhall, after al 
Defaults and Challenges allowed, make 


up the Number of twelve to be ſworn for 
the Trial of any ſuch Cauſe. 


And 


men in four Days after the Service of the Rule or the 
Officer to be thereby at Liberty to ſtrike the ſame; 
and this Rule with the Name of a Mears-man 
for the Plaintiff is to be ſerved upon the Defen; 
dant's Attorney, who is to return the Name of a 
Mears-man for the Defendant or the Officer will 
proceed according to the Rule; and when a Mears 
man is ſo returned for the Defendant, then the 
Plaintiff's Attorney is to take out a Summons from 
the Officer of the Court appointing all Parties to 
meet at the Pleas Office of this Court at a certain 
Time mentioned in the Summons to ſettle Mears- 
men and Jury for a View purſuant to the Statute 
and Order of Court, and this Summons is to be ſerv- 


ed on the oppoſite Party, and if both Parties meet 


they then proceed to ſettle the Mears-men and the ſu- 
ry fora View. If the Defendant makes Default the 
Offcer will ſettle them. 


Trial. 
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And by Ses. 8. Provided alſo, that -Coroners or o. 


whenſoever it ſhall happen that a Jury 
for the Trial of any Iſſue by NM prius, 
ſhall not be returned by the Sheriffs, 
but ſhall be returned by the Coroners, 
or other Officers legally appointed, that 
ſuch Coroners, or Officers ſhall return 
the ſame Number of Jurors, and under 
the ſame Qualifications as the Sheriff by 
Law is bound to do, and the Jurors, ſo 
returned, ſhall be ballotted for in the 


ſame Manner. 


And by Sect. 9. And whereas it may 
happen that a ſufficient Number of the 
Jurors returned may not appear after 
legal Challenges; a Tales may be grant- 


ed, and returned as has been heretofore 
uſed. | | 


And by Seck. 10. If at any Time 
after the Commencement of this Act, 
any Plaintiff or Demandant, in any 
Cauſe between Party and Party, depend- 
ing in any of the King's Courts at Dub- 
lin, which ſhall be at Iſſue, ſhall ſue forth 
any Writ of LYenire facias, upon which 
any Writ of Habeas Corpora, or Diftrin- 
gas, with a Ni prius, ſhall iſſue, in 
order to the Trial of ſuch Iſſue, at the 
Aſſizes or the Sitting in the Court of 
King's-Bench, Common-Pleas, or Exche- 
quer, in, or after Term, for Trial by 
Nifi prius; and that ſuch Plaintiff or 
Demandant ſhall not proceed to the Trial 

| of 


ther Officers to 
return Jurors in 
the ſame man- 
ner as the She- 
riff, 


A Tales may be 
returned, 


Plaintiff not pro- 
ceeding to Trial 
after Venire it- 
ſued may have a 
new FYenire far 
the next Aſſizes 
or ſitting except 
where Views are 
directed. 
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of ſuch Iſſue, at the ſaid firſt Aſſizes, 9 

next Sitting in the ſaid Courts, after the 

teſt of every ſuch Writ of Habeas Cy: 

pora, or Diſtringas, with a My prius; 
FR then, and in all ſuch Caſes, other than 
1 where Views by Jurors ſhall be directed, 
1 the Plaintiff or Demandant, whenſoever 
he or ſhe ſhall think fit to try ſuch Iſſue 
at any other Aſſizes or Sitting in the ſaid 
Courts, ſhall ſue forth and profecute 1 
new Writ of Yenire facias, directed to 
the Sheriff, or other returning Officer; 
which Writ being duly returned and 
filed, a Writ of Habeas Corpora, or D.. 
tringas, with a NMiſi prius, ſhall iſſue 
thereupon, for which the antient and 
accuſtomed Fees ſhall be taken, and no 
more, as in the Caſe of the Pluries Ha. 
i beas Corpora, or Diſtringas, with the 
1 Niſi prius; upon which the Plaintiff or 
0 £ Demandant may proceed to Trial, as 
if no former Writ of Yenire facias had 
been proſecuted or filed in that Cauk, 


and ſo zotres quoties, as the Caſe ſhall re 
quire. | 


So a Defendant And by Sect. 11. If any Defendant 


5 dr T t wl X . . , 5 8 
U re or Tenant, in any Action depending in pa 
" CaulebyPrwiſe any of the ſaid Courts, ſhall be minded 

may iſſue a new : . 8 ? 
Venire facias, to bring to Trial any Iflue joined, when 
by the Courſe of any of the ſaid Courts, 


they may lawfully do the fame by Pro- 


— 
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viſo, ſuch Defendants or Tenants, may, 
I the iſſuable Term next preceding ful 
. | | intended Trial to be had at the next bp 
"0 Aſſizes or Sittings in the ſaid Courts, ju 
4Þ | je 
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fue out a new Venire facias to the Sheriff, 
or other returning Officer, by Proviſo, 
and proſecute the ſame, by Writ of 
Habeas Corpora, Or 1 with a 
Nif prius, as though there had not been 
any former YVenire facias ſued out or re- 
turned in that Cauſe, and 1o zozzes quo- 
lies, as the Matter ſhall require. 


And by Se. 12. Every Writ of 
Venire facias, and every Writ of Habeas 
Corpora, or Diſtringas, with a Nift prius, 
ſued out and proſecuted according to the 
Direction of this Act, and all Trials, 
Entries, and Proceedings thereupon, 
ſhall be good and warrantable by Law, 
and not be erroneous, or be aſſigned or 
aſſignable for Error. 


And by Set. 13. Provided, that 
nothing in this Act ſhall extend to qua- 
lify any Perſon of the popiſh Religion 
to ferve on any Jury, in ſuch Caſes, 
where, by Stat. 8 Ann. Cap. 3. or by 
any other Law now in being, ſuch Per- 
ſons are rendered incapable of being 
Jurors, or to ſerve on Juries, or on the 
Trials of any Iſſues, or any Action de- 
pending in any of the Courts above- 
mentioned, where ſuch Action or Suit 
is commenced and carried on by a Pro- 
teſtant againſt a Papiſt, or a Papiſt a- 
gainſt a Proteſtant ; in which Caſes, it 
thall be lawful to Challenge any Papiſt, 
returned as a Juror, to try the Iſſue in 
any 
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All Proceedings 
by Direction of 
this Act war- 
ranted by Law 
andnot aſſignable 
for Error. 


Papiſts diſquali- 
fied to be Jurors 
and in What Ca- 


ſes. 
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Proceedings to 
Trial, 


The Briefs for 
Council. 


Trial. 

any ſuch Caſe, and aſſign for Cauf; 
that the Perſon fo returned to ſerve, is 4 
Papiſt, or reputed Papiſt ; which Chal. 
lenge, the Judge or Judges, before whom 
the ſame is to be tried, ſhall allow if prov- 
ed, and adjudge the fame to be a good 
Challenge. 


And by Scl. 15. This Act ſhall con- 
tinue in Force, until the firſt Day of 
May, 1758, and to the End of the then 
next Seſſion of Parhament. 


Proceedings upon Trials. 


When the Diftringas Furatores is re- 
turned by the Sheriff, then the Plaintiff's 
Attorney may beſpeak the Iſſue of Nj 
Prius in the Office of Pleas; and when 
it is ſigned and ſealed, if the Trial is to 
be by Ni Prius, before the Lord Chief 
Baron in one of the Sittings in this 
Court, in, or after Term, he 1s to lodge 


it with the Lord Chief Baron's Clerk re- 


gularly two Days before the Trial; and 
if the Trial be at the Aſſizes, it is to be 
given to the Judge's Clerk. 


But before the Record is delivered to 
the Judge's Clerk, as aforefaid, the Briefs 
are to be prepared to inſtruct the Coun- 
eil, wherein the Caſe muſt be brietly, 
but fully ſet forth; the Proofs be placed 
in Order, and proper Anſwers to what 
it is ſuppoſed may be objected on the 
other Side, 

| Upon 


Trial, 


Upon the Day of Trial, when the Ju- 
ry are ſworn, they are bid to ſtand toge- 
ther and hear their Charge; which be- 
ing done, the Council on both Sides 
open the Caſe by declaring the Cauſe of 
Suit Sc. one after another, and argue 
= the Matter in Conteſt, producing Wit- 
neſſes to prove what they alledge; and 
Z when the Council have done, and the 
judge has ſumm'd up the Evidence, he 
delivers it to the Jury; and if they de- 
part from the Bar a Bailiff is ſworn to 
keep them without Meat or Drink, Sc. 
till they are agreed: and when they are 
all agreed, they return ta give in their 
Verdict; then the Party Plaintiff is call- _ | 
ed, and if he do not appear the Defen- | ; 
dant is to pay the Jury and the Fees of ; 
the Court, and a Non Suit ſhall upon A Sat. 
RX Council's Motion be recorded. 
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But if the Plaintiff appear, then the V. 
Xx Clerk aſks the Jury, whom the find for, 
and what Coſts and Damages, and enters 
it on the Back of the Panel; and re- 
peats it to the Jury; and then upon 
| Council's Motion the Verdict ſhall be re- 
& corded, which finiſhes the Trial. 
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If the Defendant appears not when Defendant toap- 


| : - pear when called 
he is called, he loſes the Benefit of his © loſs: thes he 


| Challenge to the jurors; but if he ap- nefitof his Chal- 
bears, he may Challenge them. ct 
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2 When the Trial is over, if your Act. 
on be laid in Dublin, the Chief Baron! 
Clerk, or the Clerk to the Judge of Af. 
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W ſize, if the Trial be at the Aſſizes, vil 
68 engroſs the Poftea and deliver it to the 
F308 Party in whoſe Favour the Verdict is, 
1 the Purport of which Poſtea is, That gf 
. rt terwards the Plaintiff and Defendant 
"16 came by their Altornies, before ſui 
i . Judge, and the Jury was elected ſuom, 
ik &c. and found ſuch a Verdict, and j6 
41 much Cofts, & and the Fee to the 


Clerk for the Poſtea, is 166. 8d. 
Conditional Rule Then if the Trial be by Ni pris 


f igment 3 . 

leben. in one of the Sittings in Term, if the 
Plaintiff obtains a Verdict, he may the 
Day after move the Court by his Cour- 


cil for Judgment upon the Hiſtea and 


E OE Ce LIU SRI HP HED AS 


—_ 
* 


by ih | [erdift, and the Court will grant a Rulc 
5 for Judgment if no Cauſe be ſhewn to 
1 the contrary in four Days, (which fou 
1 Motion in Arc Days are given the Defendant to ipeak 
1 of Judgment. in Arreſt of Judgment if he hath an! 
. : * 5 ; . 
1 Cauſe ſor it;) but if the Trial be in th: 
4 16S Sitting after Term, or at the Aſſizes. 
Kit ſuch Motion is to be made on the fir 
3 Day of the next enſuing Term; and in 
y £2 


either Caſe, when the Rule is out, if Judg: 
ment be not arreſted, the Court upon 
1 Motion to be made by the Plaintiff“ 
15 | Attorney upon an atteſted Copy of the 


Tudgment abſo- 


a Sore A tas, I otra” foi 
TL E * 5 © 2 4 ** 5 * 4 * a pl 


8 fute, Rule for Judgment will grant the Plain 

bl tiff ſudginent without further Motion; 
1: ans 
+8 


Trial. 
and he may then apply to the Officer of 
the Court, and he will Tax the Coſt, 


: and the Plaintiff may then iſſue Execu- Execution. 
1 tion as is before directed, either by Ca- 
u pas ad Satisfactendum, Fieri facias, or 
95 Elegit for the Debt and Damages, or for 


f the Damages Expences and Coſts, ac- 
EZ cording as the Action is. See Pag. 167. 


ecution for the 


h EZ Manner if he obtains a Verdict againſt the x,qences ans 

e Plaintiff, or if the Plaintiff be Nou ſuited for Colts. 
not appearing on the Trial; for ſuch, 

Von Suit is in the Nature of a Verdict 

Ez againſt the Plaintiff, and the Defendant 

may have Execution for his Expences 

and Coſts as aforeſaid. | 


lk a Plaintiff doth not proceed to Tri- 5 
. 25 ; . . * N L t * , 

4 al within a Year and a Day after Iſſue is fe 1 er ſoles 

- 8 joined, he cannot afterwards proceed Day alter liſue 


== without Leave of the Court, which will 


; be granted upon Motion of the Plaintiff's 

. Ex Attorney, giving the Defendant a Ferm's 

h > Notice, 

5 | 

Fr | The uſual Coſts for not going to Triaf Ctr not go 
in 4 al the Ailizes, by Nift Prius after the he Aiſizes, Ws 
- | Plaintiff has given the Defendant proper eee 
x | Notice thereof is 51. But in this Cate, an „ 
„ fdavit is to be made that ſuch No- 


cc has been ſerved, and alſo that the 
Dclendant has expended 37; for other- 
Vile, he ſhall have no more than he 
S | makes appear by his Affidavit to have 
een expended, and the Coſt for not 


' - 
2 pro- 
> 


TheDefendant is to proceed in the ſame M Su and Ex.. 
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proceeding to Trial before the Tod 
Chief Baron after Notice, in one of the 
Sittings in Term, or in the Sitting after 
Term is 31. it appearing by Affidavit 
that ſo much has been expended, and 
that proper Notice has been given as 
aforeſaid. But 5. in Caſe the Trial be 
at the Aſſizes, and 31. if before the Chief 
Baron in Dublin are not to be exceeded 
tho' ſworn to. 


igth Nv. 1672. Ordered that Notice of all Trials by 


RULE . , . . 6 
Notice of Trial Niſi prius be given in Writing either to 


7 NI privs'to the Defendant, or his Attorney apon 
Ln n, Recerd in this Court. 


26th fone 1685 Ordered that for the future all Records 


Records of %, of Niſi prius be entered with the Clerk 


prov whe 2k of the Nift prius two Days before the 


centered with the 


Clerk, and when Day appointed for the Trial, and that 

che O- the ſaid Mi prius and Records be be 
ſpoke in the Office ſix Days before ſuch 
Trial to be made up and enrolled ; and 

Demurrer. that all Records upon Demurrer be made 
up and enrolled before any Motion be 
made in Court for reading thereof. 


5 Ordered for the future that where any 
Poſting Noticein Attorney of this Court ſhall in Term 


the Otfice of time happen to be out of the City cf 


Trial of any Iſ- : 8 i 
ſve in the Ab. Dublin, that in ſuch Caſe, the leaving 


ſence of an at. the uſual Notice in the Pleas Office oi 


mares e good this Court of the Trial of any Iſſue de- 
pending in the ſaid Office ſhall be deem 
ed ſufficient Notice of any ſuch Trial to 
be had as aforeſaid, | 


\ Ordered 


Trial. 


Ordered that the Clerk of the Pleas 


Office of this Court do for the future, 1nd tax. 


upon Recoveries upon ſingle Bills, tax 
and allow the Plaintiff Intereſt for the 


fame from the Date of the ſaid ſingle 


Bill, or the Day of the Payment there- 
of. 


Ordered by the Court, that Notice 
given (within two Days after filing the 
Defendant's Plea for Trial by Ni 
Prius at all Aſſizes) be deemed good 
Notice when the fitting of Aſſizes will 
not admit of fourteen Days Notice as 
formerly: And that in all other Caſes 
the former Notice of fourteen Days be 
given as formerly, and the ſame Rule 
was made the gth July, 1698, and a- 
gain the 12th of Feb. 1702, with this 
Addition, that the Order then made, 
ſhall be obſerved as a general Rule for 
the future upon all Trials by Ni prius 
at the Aſſizes. 5 


— — Er 


— 


Some Rules and ſpecial Caſes with ſeveral 
Statutes relating to the Venire facias, 
Diſtringas, Juratores, and H/rit of 
Niſi prius. 


Ihe firſt Proceſs for convening th< 
Jury is the Vegire factas, which is a ju” 
dictal Writ, and muſt be awarded on 
the Roll and thereupon, in the Common- 
Pleas, there iſſues the Habeas Corpora, 

| EF 2 and 
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15th Na. 1702. 


ed on Recoveries 
on ſingle Bills. 


zed June 1681. 
r11t July 1696. 
17th July 1697. 
RULE. 
In what Caſes 
leſs than 14 Days 
Notice of Trial 
by Niſi prius ſhal! 
be ſutfcient, 


Venire faciat, 
what. 
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and after it the Diftringas Juratores, but 
in the King's Bench and Exchequer after 
the Venire, they proceed on the Ditrin- 
gas; for the Venire being in the nature 
of a Summons, if the Jury did not ap- 

ear thereon in thoſe Courts in which 
the King has a more immediate Con- 
cern, they proceed on the ſtrongeſt 
Proceſs, viz. the Diſtringas. For an Ac- 
count and Explanation of a Veuire faci- 


as. See Trials per Pais, 30. Se. 


* And this Writ is generally directed 
: to the Sheriff of the County where the 
Venue is laid in the Declaration, to cauſe 
a Jury to appear when a Caule is brought 
to iſſue to try the ſame. But if the 
Sheriff be of Kindred by Nature, or of 
Affinity by Marriage to any of the Par- 
ties; or (that I may fay all in a few 
Words) if he be not indifferent almoſt 
in all Reſpects, as he is whom the Law 
allows to be a Juror, he ought not to 
meddle with the Returning of the Jury, 
Suggeſtion oe but the Court upon a Suggeſtion there- 
Kindred inthe of, and upon Council's Motion thereon, 
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the Sheriff, a ; R 
-zire to the Co- Will order the Yenire facias to be directed 
roners. to the Coroners (or to ſome of them if 


the Reſidue be not indifferent,) who in 

that Reſpect are hac Vice Vicecom', and 

if the Coroners are not indifferent, then 

Coroners not. the Venre ſhall be directed to two Eli- 
1101 erent, * 3 . 

Vnire to Ei. ſors or Eſliſſors, ab Eligendo, that is, to 

mw. whom the Court ſhall chooſe or deem 

fit to return the Jury; and to the Re- 

turn of the Eliſors no Challenge will be 

admit- 
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admitted. Bro. Tit. Venire facias, 14. 
As to the Array, but to the Polls. 1 ft. 


158. Trials per Pats, 33. 


The Suggeſtion is to be ingroſſed on Suggeſtion io be 
ingroſſed and 


Parchment, and to be ſigned by Coun- 
. ſigned by Coun- 
cil and Attorney, before a Motion 1s «il andAttorney. 


made thereon. 


If one of the Sheriffs of Dublin (or Where two She- 

of any Place where two Perſons make gane 
. e arty Lenire di- 

one Sheriff } be a Party; then the Fenuire reed to the c. 
may on ſuch Suggeſtion and Motion as ber. 
aforeſaid, be directed to the other She- 
riff, if the under Sheriff be a Party, 
yet the Yenire may be directed to the 
Sheriff, with this Proviſo, that your 
under Sheriff ſhall in no ſort intermed- 
dle with the Execution of this Writ. 


Trials per Pais, 33. 


Judicial Writs may be directed to the nie facias to 
Coroners, as the Henire facias. Where ap e pr 
the Parties are at Iſſue, there, upon the Plaintiff that the 
Surmiſe of the Plaintiff that the Sheriff pi _m 
is his Couſin, and upon Prayer that the 
Venire be directed to the Coroners, for 
Avoidance of his own Delay that might 
happen by the Challenge of the Array, 
the Defendant ſhall be examined 
whether it de true ar: . rom on 
T7 5 f examined there- 
it he confeſſes it, then the Yenre ſhall on. 
be awarded to the Coroners, for then 
it appears to the Court by the Defen- 
dant's Confeſſion, that the Sheriff is not 
indifferent; but if the Defendant denies 
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it, then the Proceſs ſhall be ed ta 
the Sheriff, becauſe the Sheriff's Ai 
thority and Profit ſhall not be taken 
away without Cauſe apparent to the 
Court; and in ſuch Caſe, the Defendant 
ſhall never challenge the Array for that 
But not on the Cauſe. But if the Defendant will al- 
Sabre, ledge any ſuch Matter and pray a Ve 
nire facias to the Coroners, there, the 
Plaintiff ſhall not be examined, neither 
ſhall ſuch Allegations be allowed, be- 
cauſe Delays are for the Defendant's Ad- 
vantage, and the Defendant may chal- 
lenge the Jury for this Cauſe, and ſo 
is at no Prejudice. Trials per Pais, 3 3, 


34. 
Special Jury the In all Caſes, where there is a ſpecial 
Venire f. acias to 


be ell. Jury, the Yenire facias muſt be ſpecial 
2 Lill. Abr. 635. 


Knight tobere- Tf a Peer of the Realm, or Lord of 
turned on the 


Jury wherea Parliament be either Plaintiff or Defen- 
Lord is Party. dant in a Cauſe, the Sheriff or other 
returning Officer, muſt return a Knight 
on the Jury be he Lord Spiritual or Tem- 


poral. 
One Venice facias One Lenire facias is ſufficient to try 
to try ſeveral iſ- 
ſaes, ſeveral Iſſues between the ſame Parties, 
N in the ſame County. 2 Co. 550. 


Two Defendants 
and after Venire 


And where an Action was brought 


[Nacs one dies. àgainſt two, they both joined Iſſue, and 
EY one died, and after, the Henire facius 
was awarded to try the Iſſue between 

both, 


Trial. - 217 


both, which was done, and held to be 
no Error, tho' it iſſued againſt a dead 
Perſon, becauſe one of the Defendants 
was living. Cro. Car. 308. Nelſ. 444. 


If a Matter of Law be depending in Special Fexire 
Court undetermined, and an Ifſue alſo matter of Tad 
joined in the Cauſe, there is to be a ſpe- utter at 
3 . aw 
cial Venue awarded, tam ad Triandum 
exttum, quam ad Inquirendum de Damp- 
nis, &c. as well to try the Iſſue as to find 
the Damages both upon the Iſſue and 
the Matter put in Judgment of the Court. 


2 Lill. Abr. 636. 


A Venire factas after it is filed, cannot Vu faciarnot 
be altered without the Conſent of the — 88 
Parties: Though where a Verdict in a 
Cauſe is imperfect ſo that Judgment can- 
not be given upon it, there ſhall be a 
new Venire facias to try the Cauſe, and 


find a new Verdict. 2 Lill. Abr. 634, 
025. | 


If there be a Miſtake in the Record fe d 
of the Ni prius, and the Plaintiff is Plaiati is nn 
nion ſuit for this Miſtake, if the Record in ft: for a miſ- 

. . : takein the Re- 
Court be right, this uit ſhall not be re- cord of Nis prius 
corded, but upon Motion to the Court, a the Record m 
Venire factas de novo ſhall be awarded and rign. © 
the Iſſue tried; for this is a un Suit 
upon another Record than what is in 
Court. Co. 1. Par. 104. Trials per Pais, 


46. Cro. Fac. 669. 


For- 
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Landed ef he Formerly by the 10 Cha. 1 ch. 13. in 1 


warded of the 


Body of the pro- every Panel upon every Venire factas, ; 
.. the Sheriff was obliged to return two | 
is triable. ſufficient Hundredors at the leaſt (if 
there were ſo many within the Barony F 
or Hundred, Sc. within which the Mat 7 
ter iſſuable was alledged,) and the Jury 
were to be de Vicineto; quia Vicinus 
Faata Vicini preſumitur ſcire. But great 
Delays frequently happening in Trials 
by Reaſon of Challenges to the Arrays 
of Panels of Jurors, and to the Polls, 
kia for Default of Hundredors, for the Pre- 
1 vention thereof for the future it was 


enacted. 


By 6 Ann. ch. 10. that every Yenire factas 
for the Trial of any iſſue in any Action, or 
Suit in the Queen's-Bench, Common-Pleas, 
or Exchequer, at Dublin, ſhall be award- 
ed of the Body of the proper County, 
Exception, where ſuch Iſſue is triable, But this 
was not to extend to Appeals of Felony, 
or Murder, or to any Indictment, Pre- 
ſentment, &c. of Treaſon or Felony, 
or to any Writ, Bill, Action, or Infor- 
mation upon a penal Statute. 


. 
\ AF" ap. 0 WO a ee - 
V7.2 r 
— * 
W 475 4 


% x e * 
SLICE EF $- T'S + — — 


2 4 n * g 7 
„ g 5 * * 222999 — — — 
— » " — — r 


* oc 
mmm .. _S 


e ren; pe 954 4 
a 


5 " r 1 
2 3 : * 83 
— * 4 
_— - 
9 


o — * * 


— EH 
BID er 


8 2 
„ 


5 
ws 


. 


S 
3 


228 re 
. —— 
bes 1 ** 
_— 
* 


ew here And note, by the aforeſaid Act 29 Ces. 
Views are di- 2 Ch, 6. after a Venire facias has iſſued 
2 for the Trial of a Cauſe at an Aſſizes 
or Sittings and the Plaintiff hath not | 
proceeded to Trial thereon, he may 
have a new Yenire for the next Aſſizes 
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Trial. 

or Sittings, except where Views are 
directed : And this 1s in order to pre- 
vent the Trouble and Expence which 
ſurors to try Cauſes were frequently put 
to, by being compelled to attend at ſe- 
veral Aſſizes for Trial of one and the 
ſame Cauſe. 


The Diftringas Juratores, is a judici- 
al Writ directed to the Sheriff, to diſ- 
train upon the Jurors to appear and re- 
turn Iſſues upon their Lands, Sc. for 
non Appearance Where an Iſſue in 
tact is joined to be tried by a Jury, 
which is returned by the Sheriff in a Pa- 
nel upon a Yenire facias for that Pur- 
poſe, thereupon there goes forth a Writ 
of Diſtringas Juratores to the Sheriff 
commanding him to have their Bodies 
in Court, Sc. at the Return of the 
Writ. 1 Lill. Ab. 483. 


And the Writ of Diſtringas Juratores 
ought to be delivered to the Sheriff to 
timely, that he may warn the Jury to 
appear ſix Days before the Day of Trial, 
if the Trial is to be at the Aſſizes, and 
twenty- four Hours at leaſt if in the City 


of Dublin. 


There may be an Alias & Pluries 
Diſtringas Juratores where the Jury do 
not appear. 


In 


219 


Diſtrin gas Jura- 


tore. 


When to be del 
vered to the She- 


riſt. 


Al-as & Pluries 
Diflringes, 


120 Trial. 


Diſtringar Aue If the Diftringas Furatores be between 
wrong Parties Wrong Parties, as if the Parties Names 
the Judge cannot be miſtaken, the Judge of Aſſize cannot 
As proceed if the Miſtake be inſiſted upon, 
altho* it would be no Error after Verdict, 
See Littleton's Reports, 253, and Trial; 


per Pars, 31. 


Of the Tefte and Return of the Venire ta- 
cias and Diftringas. 


Fenrrand Diſ- Every Yenire facias that iſſues to the 
A. Affizes muſt bear Teſte the firft Day of 
that Term, in, or after which it iſſues, 
and be returnable the laſt Return of the 
ſame Term; and the Diſtringas muſt 
bear Teſte the laſt Day of the ſame Term, 
and be returnable the firſt Return of the 
enſuing Term. 


* 


beige, at hel, Every Lenire at Bar muſt bear Teſte 
the firſt Day of the Precedent Term, 

5 and be returnable the laſt Return of the 

| ſame Term; and the Diſtringas muſt 


bear Teſte the laſt Day of the prece- 
dent Term, and be returnable the Day 
on which the Iſſue is to be tried. 
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et and, Every Henire of Nifi prius before the 
bd Lord Chief Baron in Term Time muſt 


ee 


ů 
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1% Lord Chief Ba- 
7 1 ron in Tem bear teſte the laſt Day of the precedent 


—— oY Term, and be returnable the firſt Re- 
turn of the Term in which the Trial is; 
and 
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Trial. 
and the Diftringas muſt bear teſte the 
firſt Day of the Term in which it iſſues, 


22t 


and be returnable the firſt Return after 


the Day of Trial. 


Every Fenire before the Lord Chief 
Baron after Term muſt be teſted the 
firſt Day of the Term, after which it 
iſſues, and is returnable the laſt Return; 
and the Diſtringas muſt be teſted the 
laſt Day of the ſame Term, and retur- 
nable the firſt Day of the enfuing 
Term. | 


This was the conſtant Practice in the 


teſting and returning the Henire facias 
before the following Statute of the 
Will. 3. for, by the common Law, 


there muſt have been fifteen Days be- 


tween the Teſte and Return of every 
Venire and Diftringas, by which Means 
the Yenire uſed to be frequently teſted 
before Iſſue was joined in the Cauſe, and 
the ſame Practice is ſtill continued, tho' 
there ſeems to be no Neceftity for it at 
this Day. 


By the ſaid 7 Mill. 3 ch. 25. it is 
enacted, that in all Actions of Debt, 
and other perſonal Actions whatſoever, 
and alfo in Actions of Efedlion. Firm., 
for Lands and Tenements, which fhall 
be depending in this Court, aſter any Iſſue 


thereupon joined to be tried by a Jury, 


and alſo after Judgment had, or to be 
had therein, there ſhall not need to be 
8fteen 
al, LL 


The like aſte- 
Ferm. 


The want of 1 
Days vetween 
the Tette and 
Return of Yerire 


Facias Diſtringas, 


Ca ſa or Fieri a- 
cia no Error. 
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Trial at Bar, 


| Trial. 

fifteen Days between the Teſte and Day 
of Return of any Writ or Writs of Ye- 
nire facias, Habeas Corpora Jurator, or 
Diftringas furatores, Writs of Fieri fa- 
cias, or Writs of Capias ad Satisfacten- 
dum, and that the Want thereof ſhall be 
no Cauſe of Error. 


Of the Trial at Bar. 


The Trial by Ny prius as has been 
before ſaid was deſigned and ordained 
for the Eaſe of the Country, the Par- 
ties, Jurors, Witneſſes, by ſaving them 
the Charge and Trouble of coming to 
Weſtminſter: But in Matters of great 
Weight and Difficulty, the Judges a- 
bove, upon Motion and Information. 
will retain Cauſes to be tried there, tho 
taid in the Country; and then the Ju- 
ries and Witneſſes in ſuch Cauſes, muſt 
come up to the Courts at Meſtntinſter tor 


Frial at Bar. 


Where either Party is inclined to have 
a Trial at Bar, the Court on Council's 
Motion will grant the ſame; but on this 
Motion, an Affidavit is to be produced 
by which it may appear that the yearly 
Value of the Lands is above forty Shil- 
lings, and it muſt allo appear that it is 
a Caſe of Ditficulty and will require 
great Examination, or ſome other ſuffi- 
cient Reaion, but the Court will not re- 
quire the Party to ſet forth what the 
Point 


i 2 rial, 223 


Point of Law 1s: And the Party who 
moves for ſuch a Trial, is to lodge with 
the proper Officer of the Court, uch a 
Sum of Money as the Court ſhall Judge 


ſufficient to defray the Expences of the 


Jury on ſuch Trial; which Sum is ge- 
nerally proportioned to the Diſtance of 
the Place from which the Jury is to 
come. See 12 Ed. Stat. 1 h 


In the Cafe of Leſſee of Damer againſt ., 
Mabony in this Court Eaſter Term 1742, 1 ls: 
on a Trial at Bar, a full Jury not appear- 
ing, it Was ordered on Council's Moti- 
on, that the Money lodged in Court 
ſhould be paid to ſuch of the Jury as did 
appear, and that a Remanet for want of 
a Jury ſhould be enrolled ; and. that a 
Diſtringas decem tales ſhould iſſue, and 
that the Iſfue ſhould be tried at the Bar 
of the Court the firſt Law Day in the 
next Term by a Jury of the ſame 
County, and that the Sum of fifty Pound 
ſhould be lodged before the Diftringas 

mould iſſue. 


It is not uſual to grant a Trial at Bar Trial at Bar fet- 


dom granted the 


the ſame Term in which it is moved me Term it is 
tor, but the next Term after, except moved for. 
ipecial Reaſons be given, | 


On Trial at Bar the Court gives On Trial at Baz 
the Court gives 


ſudgment immediately unlets a Day be immediate fadg: 
prayed, and it is ſeldom granted. Went: 
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The Notice to be 


given and other 


Proceedings on 
Trials at Bar. 


Trial at Bar fel- 
dom granted in 
an iſſuable Term, 
and the Applica- 


tion to be made , 


early in the pre- 
ceding Term. 


Mot ion for 2 
Trial at Bar re- 
refuſed on the 
laſt Day of 
Term. 


Trial. 


And note, that the ſame Notice i is to 
be given of a Trial at Bar as of a Trial 
by Ni prius at the Aſſizes, t wit, 
fourteen Days, as is before directed in 
Page 188. And the Proceedings upon 
theſe Trials, as to the returning of Ju- 
ries, and upon Views are the ſame as 
upon Trials by Mai prius in Counties of 
Cities and Counties of Towns, and as 
they were beſore the Statute 9 Geo. 
3-0; 3. 


But this Trial at Bar is ſeldom granted 
in an iſſuable Term and the Motion for 
it ſhould, regularly, be made early in 
the preceding Ferm. 


In the Caſe of Teige againſt Sandford 
in this Court 7. rinity Term 1751, a Trial 
at Bar was moved for on the laſt Day of 
the Term by the Defendant's Council 
and refuſed upon a moſt ſolemn Debate, 
as the Plaintiff had not an Opportunity 
to ſhew Cauſe againſt it, and would be 
hindred of a Trial at the following 


Aſlizes. 


Trial at Bar re- 
fuſed in an iſſua- 
bie Term altho' 
the Crown wat 
concerned, 


In the Caſe of the Attorney Genera? 
in Behalf of his Majeſty againſt Dillon. 
in the Pleas Office of the Revenue Side 
of this Court Michaclmas Term 1751, 
the Court altho' the Crown was concern- 
ed refuſed to grant a Trial at Bar in the 
Ferm following, as it was an ifſuablc 

Term. 


4 
% 


Trial, 
See allo the Caſe Leſſee Bage- 


225 
Term, 
nal againſt Hardy, Eaſter Term, 1755. 


Trial by Proviſo. 


1. after Iſſue joined, the Plaintiff will Trial by Provife 
not proceed to Trial within the third 

Term incluſive, the Defendant may 

then move by his Attorney for a Prial by 

Proviſo. | 
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This Proceſs by Proviſo, 1. E. with a Ibidem. 
Clauſe, that if two Writs come to the 
Sheriff's Hands he ſhall execute one of 
them only, may be taken out, not only 
when the Plaintiff neglects to take out 
the Fenire within the Time aforeſaid, 
but alſo upon his Neglect to get it re- 
turned ; and in like Manner if the Plain- 
tiff makes the ſame Default in ſuing out 
a Diſtringas Furatores, or other ſubſequent 
Proceſs, the Defendant may ſue out the 
like Proceſs by Proviſoe. 3 Bacon Abr. 
246. | | 


By 29 Geo. 2. ch. 6. if any Defendant Trat by Ren- 
in any Action, would try any Iſſue join- V e. 
ed againſt him, when by the Courſe of 
the Court he may do the ſame by Pro- 
viſa, ſuch Defendant may the iſſuable 
Term next before ſuch Trial to be had 
at the next Aſſizes or Sittings in the ſaid 
You. I. Q_ Courts, 
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Cauſe ſent down 
by Froviſe, Plain- 
titf can't with- 


araw the Record. 


Notice of Trial 
by Proviſe. 


Defendant a 
Pauper obliged 

to pay Cots for 
not going to Tri- 
al purfuant to 


Notice by Proſe, 


On his giving a 
fecond Norice 
of Trial Pro- 
ceediugs ſtay- 
ed till he pays 
the Colts of the 
firtt Notice. 


Trial. 

Courts, ſue out a Yenrre to the Sheriff, 
or other returning Officer by Provio, 
and proſecute the ſame by Habeas (or- 
pora or Diſtringas with a Niſi prius, as 
tho' there had not been any former Ve- 
nire ſued out in that Cauſe ; and ſo torres 
guoties as the Matter requires. | 


If a Cauſe be carried down by Pro- 
viſo, the Plaintiff cannot withdraw the 
Record, becauſe it is now become the 
Record of the Defendant ; and if upon 
the Trial the Plaintiff ſhall ſuffer him- 
ſelf to be non ſuited the Defendant ſhall 
have his Colts. | 


The Defendant is obliged to give the 
fame Notice of Trial by Provi/o, as the 
Plaintiff ſhould have given in Caſe he 
had proceeded to Frial. Mich. 9g Geo. 
2. Pratt. Reg. 388. | 


If a Pauper Defendant gives Notice 
of Trial by Proviſo, and neither tries 
the Cauſe, nor countermands the Notice, 
it is diſcretionary in the Court to oblige 
him to pay Coſts, or diſpauper him; 
and if the Coſts be taxed, and demand- 
ed, and the Defendant afterwards gives 
another Notice of Trial by Proviſo, the 
Court, on Motion, will ſtay the Defen- 
dant from trying his Cauſe until he pays 
the Coſts for not proceeding to Trial 
purſuant to the firſt Notice. Mich. 2 Geo. 
2. Pratt. Reg. 405, 406. 


Tri- 


Trial. 


Trial per Medietatem Linguæ. 


In all Pleas depending between Na- 
tives and Strangers the Jury or Inqueſt. to 
be impanelled for the Trial of the Iſſue, 
thall (if the Alien requeſts it) conſiſt, the 
one Half of Natives, and the otffer of 
Strangers; and this is what in our Law 
is called the Trial per Medietatem Lin- 
guæ. | 


This Trial by the common Law, was 
wont to be obtained of the King by his 
Grant made to any Company of Stran- 
gers, as to the Company of Lombards or 
Almaignes, or to any other Company, 


that when any of them was impleaded, 


the Moiety of the Inqueſt ſhould be of 
their own Tongue. Stanf. Plea, Cor. 
Lib. 3 ch. 7. 


And this Trial in ſome Caſes per Me- 
dietatem Linguae was before the Con- 
queſt as appears by Lamb, fo. 91. 3 
Hiri duodent Jure Conſulti, Augliæ ſex, 
Wallie totidem, Anglis & Wallis Jus di- 
cunt), and of antient Times it was call- 
ed Duodecim virale Judlicium. I Inft. 


155 


But afterwards the Law became uni- 
verſal, firſt by the Statute of 27 Ea. 
3. ch. 8. it was enacted, that in Pleas be- 
fore the Mayor of the Staple, if both 

(2 2 Par- 
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Trial per Medic. 
tatem Linguæ, 
what. 


Its Antiquity . 
and when and 
how firſt inſti- 
tuted. 


When the Law 
as to thele Tri- 
als became uni- 
verial. 
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Ibidem. 


Trial. 
Parties were Strangers, the Trial ſhould 
be by Strangers, but if one Party was 


a Stranger and the other a Denizen, then 
the Trial ſhould be per Medietatem Lin- 


gude. 


But this Statute extended but to a nar- 
row Compaſs, to wit, only where both 
Parties were Merchants, or Miniſters of 
the Staple; and in Pleas before the Mayor 
of the Staple, but afterwards in the 28th 
Year of the ſame King's Reign, Ch. 13. 
it was enacted, that in all Manner of 
Inqueſts, and Proofs, which be to be 
taken, or made amongſt Aliens and De- 
nizens, be they Merchants, or others, 
as well before the Mayor of the Staple, 


This Trial to be as before any other Juſtices or Miniſters, 


altho' the King 


be a Party. 


Party nor to the other. 


altho' the King be Party, the one Half 
of the Inqueſt or Proof ſhall be Deni- 
zens and the other Half Aliens, if ſo 
many Aliens or Foreigners be in the 
Town, or Place, where ſuch Inqueſt or 
Proof 1s to be taken, that be not Parties 
nor with the Parties in Contracts, Fleas, 
or other Quarrels, whereof ſuch Inqueſt 
or Proof ought to be taken; and if there 
be not fo many Aliens, then ſhall there 
be put in ſuch Inqueſts or Proofs, as ma- 
ny Altens as ſhall be found in the ſame 
Town or Places, which be not thereto 
Parties, nor with the Parties as aforeſaid; 
and the Remnant of Denizens, which 
be good Men, and not ſuſpicious to one 


80 


— — 


Trial. 
So that this is the Statute which makes 


the Law univerſal concerning the Medi- 
etatem Linguæ, for though the King be 


Party, yet the Alien may have this Trial; 


229 


The Moiety of 
Aliens may be 

of a different 
Country trom 
the Party Alien, 
ſo that they be 


and it matters not whether the Moiety of liens. 


Aliens be of the ſame Country as the 
Alien Party to the Action is; for he may 
be a Portugueſe, and they Spamards, 
Sc. becauſe the Statute ſpeaks general- 
ly of Aliens. See Dyer, 144. Trials per 
Pais, 245. 7 


And the Form of the Yenre facias 
in this Caſe is, of your County and ſo 
forth, of which, let the one Half be De- 
nizens and the other Half Aliens, and 
/o forth. And the Sheriff ought to re- 


Form of the 
Jenire facias. 


turn twelve Aliens and twelve Deni- 


zens alternately, diſtinguiſhing the Ali- 
ens by an Addition for that Purpoſe, 
and fo they are to be ſworn. Co. 
3. part. 118. 


But if this. Order. be n ahfrved} 
it being but a miſ-return, ſhall be helped 
by Verdict in Caſes within the Statutes 


of Teofail. 3 Bacon's Abr. 263. 


But if it ſhould happen that both Par- 


ties are Aliens, it is reſolved, that the 


Inqueſt ſhall be all Eugliſßh; for though 


the Engliſb may be ſuppoſed to Favour 
themſelves more than Strangers, yet 
when both Parties are Aliens, it is 


CE. 3 pre- 


Both Parties 
Aliens, the In- 
queſt to be all 
Engliſb. 
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preſumed they be indifferent. Trials pe; | 
Pais, 245. 21 Hen. 6. 4. 


Inſufficiency or By the Stat. of 8 Hen. 6. ch. 29. In- 
_ e ſufficiency, or want of Freehold, is no 
of Challenge to Cauſe of Challenge to Aliens who are 
impanelled with the Engliſb; for this 
Statute ſaith, That the Statute 2 Hey. 
5. ch. 3. ſhall extend only to Inqueſts 
between Denizen and Denizen, and 
therefore it hath been adjudged Quorum 
quilibet habeat, &c. ſhall be applied to 
the Engliſb only. Cro. Eliz. 272. 841. 


When the Alien Tf an Alien neglect to pray the Bene- 

ſhould pray the - 

Benefit of the fit of the Statute before the Return of 

Statute. a common Venire, he can neither ex- 
cept to ſuch Yenire, nor pray a ſubſe- 
quent Proceſs de Medietate Linguæ, 


3 Bacon. Abr. 263 


55 e e be If on a Yenire facias de Medietate Lin- 
gu enough to make up a full Number of 
ſix Denizens, and ſix Aliens do not appear 
to be ſworn upon the Trial, (for a full 
Number of each muſt appear) the Juſtices 
of NI Prius may by Conſtruction of the 
Statutes which give a Tales de Circumſtan 
tibus, award ſuch a Tales for ſo many 
Denizens and Aliens as ſhall be wanting. 
3 Bacon. Abr. 263. | 


On a general /*- If an Alien hath a general Henire fu- 


nire factas no de- 


cen Tales, c. cias he cannot pray a Decem Tales, &c. 


2 3 per medietatem Linguæ upon this, be- 
5 cauſe the Tales ought to purſue the He- 
nire 


Trial. 


nire facias; and fo if the Venire facias be 
her medietatem Linguæ, and if ſix Deni- 
zens and five Aliens appear of the prin- 
cipal Jury, the Plaintiff may have a 
Tales per Medictatem Lingue ; but if in 
this Caſe the Tales be general de Circum- 
ſanlibus, it hath been held good enough, 
for there being no Exception taken by 
the Defendant upon the awarding there- 
of, it ſhall be intended well awarded. 
Oo. 3 part. 118, 841. Trials per Pais, 


247. 
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If the Defendant do not inform the Yenire facias per 


Court that he 1s an Alien upon the a- 
warding the Fenire facias, and ſo pray a 
Venire facias per Medietatem Linguæ, he 
cannot Challenge the Array for this 
Cauſe at the Trial, if the Jury be all 
Denizens, for the Alien at his Peril 
ſhould pray Yentre facias per Medietatem 
Linguæ. Trials per Pais, 248. Dyer, 
357. Vid. Rolls. Tit Trial, 643. 


If the Plaintiff be an Alien, he muſt 
ſuggeſt it before the awarding of the 
Venire facias, but if the Defendant be 
an Alien, the Plaintiff is allowed to ſur- 
miſe that, before or after the Yenre fa- 
cias; becauſe the Defendant's Quality 
may not be known to him before. See 
Trials per Pais, 249. 


If the Defendant be an Alien, on No- 
tice given by his Attorney to the Plain- 
tiff, or his Attorney, the Plaintiff ought 

Q4 to 


Medietatem Lin- 
guæ to be prayed 
by the Defen- 
dant an Alien, 
or no Challenge 
to the Array. 


Plaintiff an Ali- 
en to ſuggeſt it 

before the Venire 
is awarded, but 
ma) aſter Where 
the Deſendant is 


Defendant an 
Alien to give 
Notice to the 
Plaintiff there- 
of, and Plaintiff 
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Trial. 
3 it on to enter it on the Roll, to have a Trial 
: de Medictate, at his Peril ; but the Court 
refuſed to award it for the Defendant on 
his Affidavit that he was an Alien. See 
Trials per Pais, 249. Keeble 1. part 
547. | 


if the Trial be 
by all Engliſh, Where an Alien is Party, yct if the 


where an Alien Trial be by all Eugliſb it is not errone- 
i= a Party, Yet. OUS; becaule it is at his Peril if he will 


it is not errone- 


bus. ſlip the Time, and not make Uſe cf 
the Advantage which the Law giveth 
him when he ſhould. Dyer 48. 


rauf or be. If the Plaintiff or Defendant be Exe- 


fendant an Exe- 


cutor or Admi- cutor or Adminiſtrator. Sc. though he 
piftrator tho. 7 be an Alien, yet the Trial ſhall be by 


Alien the Trial , 
hallbe by Eg e, Engl: , becauſe he ſueth in Auter Droit; 


decke _— but if it be averred that the Teſtator ot 
was an Alien. Inteſtate was an Alien, then it ſhall be 
per Miedietaten: Lingu c. Cro. 3 part 


275. 


| Trial by Leading Order. 
Toad by Lead HIS Trial is upon a feigned 


ing Order what b . 

and in what Action commenced in the Pleas 

ms Side of this Court, in purſuance of an 
Order for that Purpoſe ne in the Equi- 


ty Side. 


And this Order is uſually granted when 
the Court upon the Hearing of the Cauſe 
doubts of ſome material intervening 
Fact, 


es 


„ Aa — 8989 mp << 


pens when the 


Fact, which often ha 
Fact are oppo- 


Proofs relating to ſuc 
ſite and contradictory, or uncertain, or 
when the Plaintiff goes into a Court of 
Equity for Damages which are uncer- 
tain, and not to be ſettled but by a 
Jury, and the Defendant anſwers and 
conteſts without demurring, in ſuch and 
the like Caſes, the Court will direct an 
Iſſue at Law to try the Fact or the 
Quantum of the Damages, 
is, and this is called a Leading Order. 


as the Caſe Quantum Damni- 


And by this Leading Order, 
Plaintiff is ordered to commence fo 
with a feigned Action in the Pleas Side 
of this Court, and that the Defendant 
doth forthwith appear thereto, and plead 
the general Iſſue, and admit of all Mat- 
ters of Form, ſo that a Trial may be 
had by a Jury of the City or County 
where the Court ſhall direct, the Trial 
to be on the Iſſue expreſſed in the Or- 
And the Sheriff of the County 
or City where the Trial is to be, is 
ordered to return the Grand Panel of 
Freeholders to the Chief Remembrancer 
who 1s defired to ſtrike 
a Jury thereout for the Trial of the 
Iſſue; and either Party are to be at Li- 
berty to read and give in Evidence on the 
Trial, the Depoſition or Depoſitions of 
ſuch Witneſs or Witnefles, who, by 
Reaſon of Death, or any other lawful 
Cauſe to be made appear by Affidavit 
cannot attend the Trial. 


the Proceedings 
rth- thereon. 


of this Court, 


And if a 
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it 234 Trial. 
8 ſufficient Number of the Jurors ſhall 
118 not attend the Trial, the Judge before eq 
1/88 whom the Trial is to be had, is by Mt an. 
7 1 the Order deſired at the Requeſt of ei- a | 
788 ther Party to grant a Tales, and alſo Re 
1108 to certify ſuch Verdict as ſhall be given * 
1:10 on the Trial. ho 
— 1 | Tbider. And a Copy of this Order atteſted N 
1.18 by the Chief Remembrancer, is brought a 
to the Clerk of the Pleas Office of this ff . 
| Court to be entered by him in a Book 10 
Ii which is kept for that Purpoſe in his g 
| Office, and when it is entered there, p 
| he is alſo to atteſt it, for which you 8 
| 1 y Is. 6d. Fees, and it is afterwards x 
1.8 to be ſigned by the Chief Baron, whoſe J 
; 1 1 Fee is 6s. 8d. | \ 
. 4 | bbidem. When the leading Order is brought f 
7 4 to the Clerk of the Pleas Office as 
dw; aforeſaid, if the Defendant has appear # 
: [js 3} ed, the Plaintiff's Attorney may at the . 
bit | | ſame Time file his * Declaration, at f 
1 the Foot of which he is to write, that j 
Is | it 1s on a Leading Order that no Rules 
I | to plead may be entered thereon, for 
4 by the Order the Defendant is to plead 


— — 


to Iſſue; and let him give the Defen- 
dant's Atrorney Notice thereof, and 
requeſt 


youu 


* The Declaration in this Caſe is generally an 
Action of Treſpaſs on the Caſe on a feigned Bar- 
gain or Contract in Conſideration of a Sum al- 
ledged to be received to pay another um on the 
Roa of ſome Fact, generally the Iſſue to be 
tried. | 
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Trial. 235 
requeſt him to file his Plea forthwith, 
and when the Plea is filed, he may get 
a ſhort Order drawn up in the Chief 
Remembrancer's Office for the Sheriff 
to return the Grand Panel or Book 
of Freeholders to the Chief Remem- 
brancer ; who in Preſence of Attornies 
on both Sides, is to take thereout the 
Names of 48 Perſons, from which each 
Attorney ſhall ſtrike out Twelve, and 
the remaining 24 ſhall be certified by 
the Chief Remembrancer as the Jury 
to be impanelled by the Sheriff to 
try the Iſſue; but the Sheriff generally 
returns the Grand Panel without re- 
quiring to be ſerved with ſuch parti- 
cular Order, and the Record is then to 
be made up and tried as in caſe of a 
ſpecial Jury at Common Law. 


If the Attorney for either Party ſhall idem. 
neglect to attend the Officer, he may 
after Service of one Summons, proceed 
Exparte, and ſtrike 12 for the Attorney 
who makes Default. 


The reſt of the Proceedings are as 
upon other Trials. 
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County C. D. 


20W1 t. 


Trial, 


1 
i! A Declaration on a Leading Order. 


To the Barons of the Exchequer of the 
Term of St. Hillary, in the 281 
Tear of the Reign of King George 
the Second, now of Great Britain, 
and ſo forth, and in the Year of ou 
Lord 1155. | | 


7 K. Debtor of our Lord the King, 
©, comes before the Barons of this 
Exchequer the 12th Day of Februar, 
in this Term, by J. R. his Attorney, 
and complains by his Bill againſt V. V. 
Eſq; preſent here in Court, the ſame 


Day by G. E. H. his Attorney, of a Pla 


of Treſpaſs on the Caſe, for that Where. 
as on the 3d Day of February 1755, at 
the Pariſh of St. Michael the Arch An- 
gel, in the Ward of St. Michael, in the 
County of the ſaid City, a certain Dil- 
courſe was had and aroſe between the 
ſaid J. K. and . H. concerning the Kin- 
dred between the ſaid W. H. and J. V,. 
both deceaſed, and both mentioned in 
the Pleadings, and in an Order bearing 
Date the 3d Day of February aforeſaid, 
in the Year of our Lord 1755 afore- 
ſaid, in two Cauſes depending in the 
Chancery Side of this honourable Court, 
in one whereof the ſaid V. F. was 
Plaintiff, and the ſaid J. K. and R. D. 
are Defendants, and in the other where- 
of the ſaid J. K. is Plaintiff, and the 

| ſaid 


Trial. 

ſaid V. F. and R. D. are Defendants, 
upon which Diſcourſe ſo as aforeſaid, had 
a Queſtion aroſe between the ſaid J. X. 
and WV. H. whether W. H. in the Plead- 
ings mentioned was of Kin in any and 


what Degree to J. W. in the Pleadings 
alſo mentioned. And it was then and 


there agreed between the ſaid J. K. and 


WV. F. in Conſideration that the ſaid 
J K. then and there at the ſpecial In- 
ſtance and Requeſt of the ſaid V. F. 
had paid unto the ſaid . #. the Sum 
of 10s. Sterling, that the ſaid V. F. 
then and there undertook and faithfully 
promiſed to the ſaid J. K. that he the 
ſaid . F. would when he ſhould be 
afterwards om required pay unto 
the ſaid J. K. the Sum of 40s. if the 
ſaid V. H. was of Kin to the ſaid 7. V. 
and the ſaid 7. K. in Fact faith that the 
ſaid W. H. was of Kin to the ſaid J. . 
Nevertheleſs the ſaid . F. not regard- 
ing his ſaid Promiſe, Undertaking and 
Agreement ſo as aforeſaid made, but 
contriving and fraudulently intending to 
deceive and defraud the ſaid J. K. in 
this Particular did not pay the faid 40s. 
or any Part thereof to the ſaid J. N. 
altho' the ſaid . F. was afterwards, 
to wit, on the 4th Day of February a- 
foreſaid, at the Pariſh and Ward afore- 


ſaid, and County of the ſaid City afore- 


laid, thereunto by the faid J. K. requeſt- 
ed, but to pay the ſaid Sum refuſed, 
and ſtill doth refuſe ſo to do, to the 
Damage of the ſaid J K. of 1001. Sterl- 


ing; 
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Tales, what. 


Tales de Circum- 
ſtaulibus. 


Trial. 
ing, which renders the ſaid J. K. the 
leſs able, Sc. 
Pledges, Se. 


PPP 


Of the Tales, and Ta les de Circumflantibus 


F upon the Day of Trial, the Jury 

impaneled do not all appear; or if 
they do appear, but fall ſhort by Chal. 
lenges, the Court can ſupply the Num. 
ber that is wanting to make the In. 
queſt full. And this at the Common 
Law was by Writ of Decem Tales, och 
Tales, &c. (out of the King's Courts) 
one of them after another, as there was 
Need until there was a full Jury. 


But now by the aforefaid Statute 10 
Cha. 1. ch. 13. Upon all Trials before 
Juſtices of Aſſize or Niſi Prius (for up- 
on Trials at Bar the Law is as it was 
before) where a full Jury do not appear, 
or fall ſhort by Challenges, the Sheriff 
or other returning Officer in all Actions, 


at the Requeſt of the Party and by 


Directions of the Court, is inſtantly to 


return a Tales of the Perſons then pre- 


ſent, and the Court may fine ſuch as 
do not appear, or after appearing with- 
draw themſelves, &c. as is before direc- 
ted in Page 191, But note, that in all 
Cales, the Tales is to be applied for by 
the Council for the Party for whom it is 


requeſted. 
| a 80 


| Trial. 239 


So that of Tales there are two Sorts, Two Sorts of 

i. e. Tales de Circumſtantibus, and a de- 
cem Tales. Tales de (ircumſtantibus is where 

a full Jury do not appear at the Vf pri- 

us, or ſo many are challenged that there 

is not a full Jury ; then on the Prayer of 

the Plaintiff's Council, or Attorney, the 
Judge will grant this Tales, which the 
Sheriff returns immediately in Court: 

A decem Tales, is when a full Jury doth 

not appear at a Trial at Bar; and is a 
Writ to the Sheriff Apponere decem T ales. 

10 Rep. 102. Finch, 414. 2 Roll. Abr. 

by 


Upon a Trial at Bar, if the Jury do No Tales de cn. 
cumſlantibus on a 
not appear full, the Court cannot grant Trial at Bar. 
a Tales de Circumſtantibus, but will grant 
a decem Tales, returnable in ſome con- 
venient Time in the ſame Term, to try 
the Cauſe. 2 Lill. Abr. 552. But note, 
there muſt be fifteen Days between the 


Teſte and Return of the Wait of decent 
Tales. 


The Sheriff may return twenty-four, 5 
forty, or any Number upon the Tales de return upon the 
Circumſtantibus ; and it may be prayed | ood Circara- 
by Attorney, (altko' the Statute doth not” 
mention an Attorney) as well as in pro- 
per Perſon. Trials per Pats, 63. 

And upon the Tales de Circumjtantibus, don fer 
the Sheriff may impane] a Prieſt, or Dea- thereon. 

con, 
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Trial. 

con, it he hath ſufficient Freehold of 
Lay Fee; but not an Infant, or one . 
bove the Age of ſeventy Years. And 
he may alſo impanel Coroners, Capital 
Miniſters of any Corporation, Forefter, 
Men blind, mute, if they have their 
Underſtanding, (but not deaf Men) 
excommunicated Perſons, but not out- 
lawed, or Attaint, not Aliens, nor 
Clerks attainted, nor Perſons attainted 
of talte Verdicts. Trials per Pais, 64. 


* 
— — jo * 


. — We. 


as. Mi It ſeems by the Statute, that none of 
he Array of t . ; | | 
7 . Can the Parties can challenge the Array ef 


Pantibus. the Tales de Circumſtantibus, but only to 
the Poll. Ibidem. 


Alter Challenge And after a Challenge to the Poll tried, 
father Chat there ſhall be no other Challenge to the 


909 to che ſame fame Poll, for any Cauſe or Matter 
mw that is at the ſame Time. Ibidem. 


For Challenges, See the Title Chal 
lenge. 
Death of a Juror If a Juror die after he is impanelled, 


alter umpancled 
= Tals to ine. à Tales ſhall ifſue, not a new Yenire fa- 
eras. Trials per Pais, 62. 


F — 


— pI 


Toer what Time It cannot be granted on the Day of 

f the Return of the Tce ſacias, but on- 
ly on the return of the Diſtringas, be- 
cauſe it appears not before ſuch Return 
but that a full Jury may appear. 3 Bac. 
Abr. 449. Trials per Pats, 62. 
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The Coroners may put the Sheriff on Toroners may. 
the Tales. Trials per Pats, 04. on the Taler. 


If the Henire facias be good, and the 7 when void. 
Diſtringas Furatores ill, if the Panel be 

affirmed, yet the Tales is void: For in 

effect there is only a Yenire facias re- 

turned, and then no Tales. bid. 62. 


If the Defendant hath a Diſtringas Tale with a 
with a Proviſo, yet the Tales ought not *. 
to be granted with a Provo at the De- 
fendant's Requeſt, before a Default in 
the Requeſt of a Tales in the Plaintiff. 
lb:d. 62. | 


If two Coroners or Eſliſors return the Two Coroners er 
Eſliforsreturning 


Panel, one of them cannot return the Ta- the Panel one 
- cannot return 

If the Defendant ſue the Writ of Nr. N. print by Pre- 
1/0, Plaintiff 


Prius by Proviſo, yet the Plaintiff may az have a 


have a Tales, &c. Ibid. 63. . Takes, 


Lord Coke in his roth Report 104. Five Things to 
faith that at common Law in the grant- ins a Tub. 
ing of a Tales five Things are to be | 


confidered. 


I. The Time of granting, Sc. thereof. 
If, The Number of the Tales. 
III. The Order of them. 

IV. The Manner of Trial. 
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V. The Quality of them is to be con 
ſidered. | 9 


© 


\ * 
$ 
"i 

ag #35 
$4 
Mo 

' 

4 

Tx 

7 
2 

# 
94 
©] 

L 
Tk 
21. 
"F 


As to the firſt, four Things are to 
be conſidered. | 
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Tobe granted on I. That the Time of granting them 

e bine is upon Default of ſo many of the prin- 
cipal Panel that there cannot be a full 
Inqueſt. 


That the princi- II. That at the Time of granting 

pal Panel ſtand at 3 

the Timeof them the principal Array ſtand, for 

* the Tales are Words ſimilitudinary, and 
have Reference to the Reſemblance 
which then ought to be in Zfe; and 
therefore if the Array be quaſhed, or 
all the Polls challenged and tried out, 
no Tales ſhall be awarded, for then there 
are not Quales, but in ſuch Caſe a ney 
Lenire ſhall be awarded. But if at the 
Time of granting the Tales, the princi- 
pal Panel ſtands, and afterwards is quaſh- 
ed as is aforeſaid, yet the Tales ſhall ſtand, 
for it ſuthceth if there were Quales at 
the Time of granting the Tales. 


Deteadant can- III. It is obſerved that he who i 


not pray it tit! 


Plaintiff merely Defendant cannot pray a Tat 
makes Default. till the Plaintiff hath made Default. 
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After a full fury IV. In ſore Caſes 2 Tales ſhall be 


appears or after : i 
un panelled and granted after a full Jury appear and is 
defore they ap- f : ö 5 | 
pear a Tals fal ſworn; as if a Jury be charged, and 
be granted. afterwards before a Verdict given in 

Court one of them dye, a Tales ſhall be 


award- 
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Trial. 243 


ed, and no new Henire factas. And if 
any of the Jurors impanelled dye before 
they appear, and this appears by the 
Sheriff's Return, the Panel ſhall not 
abate, but if there be Need, a Tales 
ſhall be awarded; and the Time for 
Challenge and Trial of the Tales, is, 
after the principal Panel is tried; and 
if the principal Panel be affirmed, the 
ſame Triors ſhall try the Tales; but if 
it be quaſhed, then the two Triors of 
the principal ſhall not try the Tales. 


As to the ſecond (to wit) the Num- 
ber two Things are to be obſerved. 


I. That in all Caſes, the Tales ought The Taks to be 
to be under the Number of the Prin- ove; the bm. 
cipal in the Yenrre facias, (unleſs in Ap- cipal. 
peals) and the Reaſon wherefore more 
than the Number may be granted in 
Appeals of the Plaintiff's Part is, be- 
cauſe the Defendant may challenge pe- 
remptorily, and if Default be in the 
Plaintiff, then the Defendant may pray 
a Tales; and the Reaſon is in Favorem 
vitae, and that he may expedite and 
free himſelf from Vexation and the 
Queſtion of his Life for fear his Wit- 
neſſes ſhould dye. 


IT. That the Number ought always The Number to 
to be certain, as Ten, Eight, Six, or de an 
four, Sc. But by the ſaid recited Sta- 
tute of 10 Che. 1. a Tales de Circumſtan- 
| R 2 tibys 
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Trial. 


thus may be granted on Trials by Aſſize 
and Nif prius as well of an uncertain 
as a certain Number; and that by Force 
of theſe Words in the Statute (viz.) / 
many, &c. as ſhall make a full Jury. 
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The Order. III. As to the third (to wit) the Or. 
der, it is to be known. 


That always in every new Tales, the 
Number ſhall be diminiſhed, as if the 
firſt be ten, the ſecond ſhall be eight, 
and fo always leſs. But if the Tales 
awarded be quaſhed by Challenge, you 
may have another of the ſame Num— 
ber. 
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The Manner. IV. As to the fourth (to vit) the 
Manner of Traal. 
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That is commonly by them with o- 
thers, and by them only, when after 
granting the Tales the principal Panel 1s 
quaſhed, then the Trial ſhall be only by 
the Tales; or if the Tales do not amount 
to a full Inqueſt, another Tales to ſupply 
the former may be granted. 


anne P 
. reer — * . 


The Quality. V. As to the fifth (to wit) the Qua- 
lity of the Tales. 


They ought to be of the fame Qua- 
lity as the 2uales or principal are; and 
therefore, if the firſt be per Medietatem 
Linguae of Engliſh and Aliens, ſo on 
— the 


Trial. 245. 


the Tales to be; ſo if the principal be 
out of Liberty; fo if the Yenre facias 
be directed to the Coroners, ſo ought the 
Tales; and all Things which are re- 
quired by Law in the Quales are requir- 
ed in the Tales. 


Where à Juror is withdrawn, when eee eee 
3 £ 1 . ö aint m 
the Plaintiff intends. to bring the Cauſe have Diftrizgas 
to Trial again, he may have a Diſtringas, decem Tater. 
&c. with a decem Tales. Trials per Pais, 
68. 8 | 
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Of Challenges to Jurors. \ 


T.T PON the Day of Trial, if a full Challenge. 
Jury appears, and that either Par- | 

ty (hall apprehend that they or any of 
them are not as indifferent as Jurors 
ought to be, he is at Liberty to except 

to them, and this is what in our Law 

is called Challenge, which is derived 
from the old French Word Caloir or 
Chaloir, which in one Signification, is 

to care for or foreſee; and for that to 
challenge Jurors, is in the mean to care 

for, or foreſee that an indifferent Trial 

be had: And it is Calumnrare to chal- 
lenge, that 1s to except againſt them 

that are returned to the Jurors and this 

is its proper Signification. 1 [ft 155. 
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246 Trial, 
| | 8 A Challenge to Jurors is two Fold, 
Te! |: Tos either to the Array, or to the Polls; to 
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theſe Kinds of Challenges, 


the Array of the principal Panel and to 
the Array of the Tales. A Challenge 
to the Array of the Panel, is at once to 
challenge or except againſt all the Per- 
ſons ſo arrayed or impanelled, in Reſpect 
to the Partiality or Default of the Sheriff, 
Coroner, or other Officer that made the 
Return. Challenge to the Polls is, when 
ſome one, or more is excepted againſt as 
not indifferent, or Perſons in Law meet 
to try the ſame. And note, there is a 
principal Cauſe of Challenge to the Ar- 
ray and a Challenge to the Favour. And 
of Challenges to — Polls, at the com- 
mon Law there were four Kinds (that 


is to ſay) peremptory, principal, which 


induces Favour, and for Default of Hun- 


dredors; but by the Statute 6 Ann. ch. 


10. Challenges to the Array of the Pa- 
nels of Jurors, or to the Polls for De- 
fault of. Hundredors are taken away, 
and the Yenire facias ſhall be awarded 
of the Body of the proper County where 
ſuch Iſſue is triable. For much excel- 
lent Learning on each of theſe Kinds of 
See 1 Iuſt. 
135, to 158, and Trials per Pais, III, 
oo Gp oc ge 


Challenge to the ä 
Pals aft tothe If the Challenge to the Array be 


lenge to the Ar- found againſt the Party that takes it, 
Ce yet he ſhall have his particular Challenge 
5 to the Polls; but after either Party hath 
taken Challenge to the Polls, he can- 
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Trial. 247 


not challenge the Array. Trials per Pais, 
120 to 148. | | 


If the Defendant challenge the Array, In what Cale be 
which is found againſt him; or he re- ns Da En 
leaſe the Challenge and the Array be Cauſe prefently. 
afirmed, and afterwards he challenge a 
Juror, he ought to ſhew the Cauſe pre- 


lently. bid. 134. 


But if there he two Defendants, and tbidem. 
one Challenge the Array, and after- 
wards both challenge a Juror, the other 
ſhall not ſhew Cauſe preſently. id. 


If a Juror be challenged, and there Ibidem. 
be enough of the Panel beſides, the 
Cauſe of Challenge need not be ſhewed 
unleſs the other Side challenges Touts 


paravatl. Ibid. 


If any of the Jurors be ſworn, and Lbidem. 
| there be not ſufficient, for which a Tales 
] is granted, and at the Return, one of 
F the premier Jurors is challenged, the 
Cauſe ought to be ſhewed preſently, he 
b being ſworn before. Ibid. 


If one Party challenge the Array Trial, Triors 
; which is affirmed, and afterwards chal- *"* enge. 
lenge a Juror, he ought to ſhew Cauſe 
preſently, and this ſhall be tried preſent- 
ly; but otherwiſe of the other, who 
did not take challenge to the Array ; 


and the Challenge of him who ſhall be 
R 4 firſt 
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Ibidem. 


Ibidem. 


Challenge and 
Evidence. 


The Triors after 
ſworn by Con- 
ſent may go at 
large. 


Challenge a- 
gainſt the She- 
riff, Proceſs to 
the Coroners. 


Trial. 


firſt challenged ſhall be firſt tried. #14 
I 3 5 R | | 


If the Array be challenged, the Court 
to try the Array may chooſe two Triors 
to try the Array according to their Diſ- 
cretion. 46b:d. 


If an Action be depending between 
the Juror and one of the Parties, and 
for this he 1s challenged ; and the other 
ſays that this is brought by Covin, the 
Triors may try this; for although the 
Action is of Record, yet the Covin is 
not. Ibid. 130. 


The Juror may he examined upon 
Loire Dire to any Challenge that is not 
to his Diſhonour; but the Triors are 
not bound by his Oath. Trials per Pais, 
136. | 


The Triors after they are (worn may 
go at large by Aſſent of the Parties, un- 
til another Day. bd. 


If the Plaintiff allege a Cauſe f 
Challenge againſt the Sheriff, the Pro- 
ceſs ſhall be directed to the Coroners; 


Cauſe againſt the if any Cauſe againſt any of the Coro- 


Coroners, Pro- 
ceſs to the El- 
fiors, 


ners, Proceſs ſhall be awarded to the 
reſt; if againſt all of them, then the 
Court ſhall appoint certain Elifors or Eſli- 
ſors (ſo named ab Elgendo) becauſe they 
are named by the Court, againſt whole 


Return, no Challenge ſhall be taken to 
the 


— 


Trial. - 
{id the Array, becauſe they were appointed 


by the Court; but he may have his 
Challenge to the Polls. Lid. 143. 


Note, if Proceſs be once awarded for Ping 222 
the Partiality of the Sheriff, though ality of the She- 
there be a new Sheriff, yet Proceſs ſhall "i#, mere be 
never be awarded to him; for, the Entry the there be a 
is, 21a quod Vice-comes ſe non intromittat ; ee e ne 
but otherwiſe it is, for that he was Te- vas Tenant to 


nant to either Party, or the like. Ibid. either Party. 


If the Array be challenged in Court, Array challenged 
it ſhall be tried by two of them that be te be tries. 
impanelled, to be appointed by the 
Court: For the Triors in that Caſe 
ſhall not exceed the Number of two 
unleſs it be by Conſent. ; But when the 
Court names two for ſome ſpecial Cauſe 
alleged by either Party, the Court may 
name others; if the Array be quaſhed, 
then Proceſs ſhall be awarded ut ſupra. 


ay WW Ui. 


If there be a Demurrer to a Chal- Demurrer to a 
N Challenge how 


lenge, the Judge before whom the Cauſe geterminable: 


of WF is to be tried, may determine it, or adjourn 

oi to be heard another Time. Trzals per 

s; Pais, 144. Stiles, 464. Vide Bulſtr. 

-I part, 114. „ | 

i: | | | 

c If a Panel upon a Venire facias be re- An dual“ 


turned and a Tales, and the Array of the Array of the 
mae Principal be challenged, the Triors falt net try dle 
e WW which try and quaſh the Array ſhall not array of the 

o WF ty the Array of the Tales; for now it 192285 
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Trial. 


is as if there had been no Appearance 

mee were if of the principal Panel; but if the Tri. 
y affirm the 8 

Array of he ors affirm the Array of the Principal, 


Principal Panel. then they fhall try the Array of the 74. 
les. I Inſt. 158. Trials per Pais, 144. 


eee 3 If the Plaintiff challenge the Array 
ray of the prin- Of the Principal, and the Defendant the 
An, he Ars Array of the Tales, there, the one of 
of the Iale now the Principal and the other of the Talks 


* Gall be tre: (Rt try both Arrays. Trials per Par, 
144. | 


Challange tothe When any Challenge 1s made to the 
©1202. Polls, two Friors ſhall be appointed by 
the Court; and if they try one indiffer- 
ent and he be ſworn, then he and the 
two TFriors ſhall try another; and 
if another be tried indifferent, and he 
be ſworn, then the two Triors ceale, 
and the two that be {worn on the Jury 
ſhall try the reſt. 1 Iuſt. 158. 


Fag. foes If any of the Jury after ſome of them 

after ſome of be ſworn be challenged, thoſe that are 
ther are ivy ſworn are to ſay whether he that is 

Feſt or ſecond Challenged be indifferent or not. But 

ad cha if the firſt or ſecond Man be challenged 

| then the Court doth uſe to appoint ſome 

of them that ſhall be afterwards ſworn 

to try the Indifferency of the Perſon 

challenged, and the following gcneral 

Rules concerning Challenges are to be 


obſerved. 


I. All 


Trial. 
I. All Challenges muft be taken be- 


fore the Jurors are ſworn. 


II. If one challenge a Juror and it 
be found againſt the Challenger, he 
may not challenge the Juror for the 
ſecond Cauſe. 


III. If one challenge the Array and it 
be found againſt him, he may not 
afterwards challenge any of the 
Polls without ſhewing Cauſe pre- 
ſently. 


IV. No Challenge ſhall be admitted 
againſt the Triors appointed by the 
Court. Did. 145. 


If the Plaintiff challenge ten, and the 
Defendant one, and the twelfth is ſworn, 
becauſe one cannot try alone, there 
fhall be added to him one challenged by 
the Plaintiff and the other by the De- 
tendant. bid. | 


If the Cauſe of Challenge touch the 
Diſhonour or Diſcredit of the Juror he 
ſhall not be examined upon his Oath ; 
but in other Caſes he ſhall be examined 
upon his Oath to inform the Triors. 
Ibid. 5 


If the Defendant do not appear at 
the Trial when he is called, he loſeth 
his Challenge to the Jurors, altho' he doth 

7 a aſter- 


q 


251 


Rules concerning 
Challenges. 
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Trial of Chal- 
lenges where the 
Plaintiff chal- 
lenges ten and 
the Defendant 
one and the 
twelſth is ſworn, 


Juror not to be 
examined upon 
Oath if chal- 
lenged touching 
his Diſhonour. 


Challenge loſt if 
Defendant doth 
not appear at 
the Trial when 
called. 
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Trial. 
afterwards appear. bid. 146. 1 Lill 
Wr. 259. | 


If the Defendant may have a princi. 
pal Cauſe of challenge to the Array if 
the Sheriff return the Jury, the Plaintiff 

Huss facts, to in that Caſe, may for his own Expedi- 
the Coroners, tion allege the ſame, and pray Proceſs 
| to the Coroners; which he cannot have, 
unleſs. the Defendant will confeſs it, but 

if the Defendant will not confeſs it, 

then the Plaintiff ſhall have a entre fa- 

cias to the Sheriff, and the Defendant 

ſhall never take any Challenge for that 

Cauſe; and ſo in like Caſes. But on the 

Part of the Defendant, any ſuch Mat- 

ter fhall not be alleged and Proceſs 

prayed to the Coroners, becauſe he may 

challenge the Jurors for that Cauſe, and 

can be at no Prejudice. Trzals per Pais, 


139. 


Principal Chal- nc 7 
Rage why © Principal, ſo called becauſe if it be 
called. found true, it ſtandeth ſufficient of it 
| ſelf without leaving any Thing to the 
Conſcience or Diſcretion of the Triors. 


1 Inf. 156. 


When a Peeris Tf a Peer of the Realm or Lord of 
is to be returned Parliament be Plaintiff or Defendant, 
N oe hal there muſt be a Knight returned of his 
de challenged. Jury, be the Lord Spiritual or Tempo- 
ral, or elſe the Array may be quaſhed. 

But if he be returned, altho' he appear 

not, yet the Jury may be taken of the 

Reſidue; and if others be joined hors 

| tne 
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ntiff 
edi- 
ceſs 
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but 


theLord of Parliament, yet if there be 
not a Knight returned, the Array ſhall be 


quaſhed againſt all. Trials per Pais, 
ch. 9. fo. 118. | 


This Challenge may be taken by the But this Chal-? 
peer, but not by the other Party who wars ang ſs 
is not a Peer; for it 1s only the Privi- 


lege of a Peer. Mod. Rep. 226. 


If upon a Trial between a Peer and If the Peer ne- 
glects to Chal- 


a common Perſon, the Sheriff does not feng for War 
return a Knight as he ought, yet if the of = Knight, 
Array is not challenged, and a Verdict Vere =: that 
is given, it ſhall be good; for this is a be good. 
Privilege only which the Law gives him, 

and which he may waive if he pleaſe. 


1 Roll. Abr. 781. Lord Powrs and Hick- 


man. 


It hath been ſettled that the Leſſor of On a Trial in 


Fje&ment no 
the Plaintiff being a Nobleman, it was Cauſe of Chal- 
no Cauſe of Challenge to the Array; n 


Knight is nst 


that a Knight was not returned, tho' returned the the 


Leſſor of the 
there be an Averment that the Ejectment eee 


is brought to try the Peer's Title, be- Peer. 


cauſe the Leſſor does not appear as a 


Party to the Record. 3 Bacon. Abr. 
262. : | 
De Iuquiſitionibus. 33 Ed. 1. Eng. If Challenge! = 


one challengeth a Juror for the King, N ws 
ne ſhall forthwith aſſign the Cauſe, which 
ſhall be preſently tried by the Diſcretion 


of the Juſtices, 
Tf 
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In what Caſes 
Conſanguinity 
ſhall be no prin- 
cipal Challenge. 


Ju rors muſt be 
Probi & Legale: 
homines, 


Petit Jury muſt 
all agree. 


Jurors may be, 
puniſhed by a 
Judgment in 


Attaint if they 
give a falſe 


Verdict. 


\ 


Trial, | 
If he allege not a good Cauſe, or it go 
againſt him, the Inqueſt ſhall be forth. 
with taken. 


By Hen. 8. ch. 4. Conſanguinity or 
Affinity within the fifth Degree betwixt 
a Juror impaneiled or his Wife, and 
any of the Parties to the Trial, or the 
Wife of any of them ; or betwixt the 
Sheriff, under Sheriff, Coroner, or other 
Officer returning the Jury, or the Wife 
of any of them, and any of the Parties 
to the Trial or Inqueſt, or the Wife 
of any of them, ſhall be no principal 
Challenge. 


* 


Some Rules of Law concerning Jurors, 


HE Law takes care, that all Ju- 

ries muſt conſiſt of ſuch Perſons, 
as, are Probi & Legales Homines, lay. 
fully impanelled and returned by the 
Sheriff or other ſufficient Officer. 


In the petit Jury, every Man of the 
twelve muſt agree in all Trials before 
they can give a Verdict. 


Jurors may be puniſhed by a Judg- 
ment in Attaint, if they give a falſe 
Verdict in any Court of Record, either 
in a real or perſonal Action, where the 
Debt or Damages is above 40s. But no 
more Witneſſes muſt be produced N 

the 


Trial. 

the Jury which is to try the Attaint than 
what gave Evidence to the firſt Jury : 
And if it ſhould appear that the firſt 
Jury had plain and poſitive Proof before 
them, tho' falſe, yet the Jury which 
tries the Attaint is not to conſider that 
falſity, but what they would have done 
themſelves if they had been on the firſt 
Jury. Dyer, 53. Vide Weſtm. 1 Cap. 38. p. 
Stat. de Attinfts, 13 Ed. 2. p. I Ed. 3. ch. 
6. p. 5 Hd. 3. ch 6. p. 5 Ed. 3. ch 7; p. 
48 Ed. 3. ch. 8. p. 34 Ed. 3. ch 7. p 
9 B. 2. Ch. 3 f 11 H 6. ck 4 Þ. 


Any Perſon who is injured by a falſe 
Verdict may have a Writ of Attaint 


againſt the Jury, unleſs where the King 


alone is Party againſt a Subject for 
there if the Jury find for him tho' falſe- 
ly, yet no Attaint lies in ſuch Caſe ; but 
tis otherwiſe, where the Suit is tam pro 
3 Rege quam pro ſe ipſo. 4 Leon. 
46. 


A Jury cannot be fined for giving a 
Verdict contrary to Evidence where an At- 
taint lies againſt them; nor indeed where 
it doth not lie; becauſe it is impoſſible 
for the Judge to know the Fact as the 
Jury may; for the judge knows it no 
otherwiſe but by the Evidence given 
in Court, but the Jury are ſuppoſed to 
know it by other Methods; as by be- 
ing returned of the Vicinage, by their 
own perſonal Knowledge, may know the 


Witneſſes to be Perſons of no wo 
0 


255 


Writ of Attamt 
for a falſo Ver- 
dict. 


Jury not finable 
or giving a Ver- 
dict contrary 16 
Evidence. 
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Trial. 

ſo that if the Judge cannot have ſo much 
Evidence of the Fact as the Jury may, 
they cannot go againſt his Direction in 
Law, becauſe where the Fact is not 
agreed he cannot direct what is Law. 
Fide Vaugh. 147. Buſbell's Caſe. This 
Caſe is well worth Reading and Obſer- 
vation. Vide Etiam, 3 Leon. 207. 


a Juryman may Tf a Juryman will Keep his Fellows 
flinacy and for Without giving any Reaſon, or will with- 
departing, draw from them, he may be committed 
and fined; becauſe he is ſworn well 
and truly to try the Iſſue, and therefore 
to be obſtinate without Cauſe, or to de- 
part, 1s a Miſdemeanour. 
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76) Kor for ditering But if he differs in Judgment from 
14 Jaesment. the reſt, tho' his Diſſent be not as rea- 
1 ſonable as the Opinion of thoſe who 
3 agree, and tho' he keep the reſt for a 


Time from giving their Verdict, yet he 
cannot be fined, Nels. Juſt' Peace 375. 
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Tis for Mi- For Miſdemeanours they may be fined, 
emeandurs. but not barely for going againſt the 
Direction of the Court. N. J. P. 275. 
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Ibidem. So in Bayne's Caſe, where the Jury 
agreed for two Verdicts, intending to 
conceal one if the Court ſhould be ſa- 
tisfied with the other. C70. Eliz. 778. 
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So if they caſt Lots whether to find 
for one or the other, it is a Miſdemea- 


nout. 2 Lev. 140, 205. 1 
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if they eat | 
after they are 3 0 heir Verdict 
they are to be! fined, only with this 
Difference, that if. they cat at their 
own Charge the Verdict ſhall ſtand ; 
but if at the Charge of the Party it ſhall 
be ſet aſide. Dyer, 137. 1 Leon. 133. 


Jurors Fea been fined for having lien. 
Figs and Pippins in their Pockets, tho' 
they did not eat them. 1 Leon. 133. 
Aer, 599. 8 | 


But the Court may give tlie 2 Thidera. 
Leave to eat ſome ſmall Matter, and 
drink at the Bar after ſome Evidence is 
given to them, if the Plaintiff and De- 
fendant will eonſept unto it; but by 

the Law of England they may not eat 

or drink out of the Court, nor have 

Fire or Candle. 2 Lill. Reg. 25. Trials 

per Pais, 310. 1 Mb. aas. 


If after * are gone from * Bar, ons 
or A 4 
one of the Jury calls a Witneſs who was eating his Ev; 
(worn, and had given his Evidence in 3 ago 
er 
Court, and deſires him to repeat it again Hale the Bir, 
which he did, this is a Mildemeanour 
and the Verdict ſhall be ſet aſide. Cre. 


Eliz. 189. 


If a Juror departs after he is ſworn, phos eos 
he ſhall be fined and impriſoned, and by n 
Conſent of Parties another Juror may lent, 


be ſworn. Trials per Pais, 320. 
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Attorney direct- 
ing a Sheriff in 
returning a Jury. 


Juror with- 
drawn Parties to 

be at equal 

Charges. 


Who are tobe 
exempted trom 
Juries. 


Ibidem. 


* Marlbr. Cap. 
14 p- 


1 * 


_ 


* 


3 


Trial. 

An Attorney was turned over the 
Bar for giving Directions to the Sheriff, 
what Perſons he would have returned of 
a Jury. Moor, 8 82. 1 FTI 


A Juror may be withdrawn, by Con- 
ſent of the Parties, but in ſuch Cafe 
they are to be at equal Charges for the 


Fury. 


By the Stat. JYeft. 2 Cha. 38. p. old 
Men above the Age of ſeventy, or ſick 
or diſeaſed at the Time of the Summons, 
or not dwelling in the County ſhall not 
be put on Juries. 70 


Barons and all above them in Degree, 
Tenants in antient Demeſne, Coun- 
cils, Attornies, Bailiffs, Coroners, Stew- 
ards, or any Servants of theirs, Clerks, 
and other Miniſters, of the King's 
Courts, Officers of the Sheriff, Infants 


under the Age of fourteen Years, and 


ſuch as are exempted by the King's * 
Charter, are not to ſerve on > 
Trials per Pais, 73, 76. Allo Clergy- 
men are exempted. 


It is ſaid in (Compl. Sher. 199.) That 
Action on the Caſe lies againſt the She- 
rift, for returning upon a Jury a Perſon 
exempt. [5 


Privilege of Exemption when and how 
to be claimed. bid. 198. | 


Jurors 


Trial. 


259 


jurors ought to be Probi of Zegales Juror ought 0 


be Probi & Le- 


homes, not outlawed, not ſuch as! ve gales hominet, not 
loſt Liberam Legem, or become infamous, ted. 


as Perſons attainted of Felony, falſe 
Verdict, Confpiracy, Perjury, Præmu- 


| nire, Forgery; not fach as have had 


judgment to loſe their Ears, ftand on 
the Pillory or Tumbrel, or have been 
ſtigmatized or branded, nor Infidels, 
neither ean any ſuch be Witneſſes. Tri. 
als per Pais, 74, 75. | 


- 12 * 2 
2 \ * 


2 


Several further Statutes relating to 


OY Jurors. 


Y | Stat. Neſim. 2. 13 Ed. I. ch. No more than 
| 38 Eng. in one Aſſize no more ſhall twenty-four Jv- 


be ſummoned than twenty-four, ; and 
old Men above ſeventy Years, and ſuch 
as be ſick at the Time of the Summons, 
or not dwelling m that Country, ſhall 


not be put in Juries or petty Afﬀizes , 
and if ſuch Aſſizes and Juries be taken 


out of the Shire none ſhall paſs in them 


but thoſe that may diſpend 405. yearly 


at leaſt, except fuch as be Witneſſes in 


Writings, neither ſhall this Statute ex- 
tend to great Aſſizes; and if the Sheriff 


or Bailiffs offend in any Point of this 
Statute and thereupon be Convict, Da- 
mages. ſhall be awarded to the Parties 
grieved, and they ſhall nevertheleſs be 
amerced to the King; and Juſtices aſ- 

| 52 ſigned 


rors to be ſum- 
moned in one 
Aſſize. And 
what Perſons 
ſnhall be put on 
Juries and who 
ſhail be exempt, 
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Trial, 


ſigned to take Aſſizes ſhall have Power 
to hear Plaints as to the Articles in this 
Statute. | 


None to be im- By Stat. De iis qui ponend. &c. 21 Fd. 

$7462 ang 55 I Stat. 1. no Sheriff nor Bailiff ſhall 

Amun Lands put in any Recognizance that ſhall paſs 

County. © out of their proper Bailiwicks any, ex- 
cept. they have Lands to the yearly Va- 
lue of an 1005. at leaſt. And this Sta- 
tute ſhall not reſtrain the laſt Statute 
of Yeftminſter, ch. 38. ſo that within 
the County before Juſtices of the King 
aſſigned to the taking of Inqueſts or 
other Recognizances, none ſhall be im- 
panelled except he have Lands to the 

Not to excendto yearly Value of 40s. and likewiſe ſaving, 

aten, ie Juſtices errant, and alſo in 
Cities, Boroughs, and other Market 
Towns, it ſhall be done as it hath been 
accuſtomed. 


guries bee By Eng. Stat. Artic. ſuper Chart. 
the Neighbour- 28 Ed. 1. Stat. 3. ch. 9. no Sheriff nor 
hood, and tuffi- Bailiff ſhall impanel in Juries too many 
cient and in De- 8 . . 8 
fault Penalty on Perſons, nor otherwiſe than is ordained 
the Officer. by the Statute; and they ſhall put in 
the Jury ſuch as be next Neighbours, 
moſt ſufficient, and leaſt ſuſpicious ; and 
he that otherwiſe doth, and 1s attainted 
thereupon, ſhall pay the Plaintiff his 
Damages double, and be grievouſly 


amerced to the King. 


By 


this 


Trial. 


By Eng. Stat. Ordin. for Inqueſts, 
33 Edw. 1. Stat. 4. of Inqueſts to be 
taken wherein the King 1s Party, not- 
withſtanding it be alleged that the Ju- 
rors or ſome of them be not indifferent 
for the King, yet ſuch Inqueſts ſhall not 
remain untaken for that Cauſe; but if 
they that ſue for the King, will chal- 
lenge any of thoſe Jurors they ſhall aſſign 
a Cauſe, and the Truth of the Chal- 
lenge ſhall be enquired of. | 7 


By Eug. Stat. 34 Edw. 3. ch. 4. 
Panels ſhall be made of the next Peo- 
ple not ſuſpected nor procured ; and the 
Sheriffs, Coroners and other Miniſters, 
which do againſt the ſame ſhall be pu- 
niſhed before the Juſtices take the In- 
queſt according to their Treſpaſs, as 
well againſt the King, as againſt the 
Party. Teas 


By Eng. Stat. 34 Edw. 3. ch. 8. in 
every Plea, whereof the Inqueſt or 
Afſize doth paſs, if any of the Parties 
will ſue againſt any of the Jurors that 
they have taken of his Adverſary or of 
him for their Verdict, he ſhall have his 
Plaint by Bill preſently before the Juſ- 
tices before whom they did ſwear ; and 
if the Juror plead to the Country, the 
Inqueſt ſhall be taken forthwith; and 
if any other than the Party will ſue for 
the King againſt the Juror, it ſhall be 
heard; and if the Jurors be attainted 
it the Suit of other than the Party, he 


260 


Inquefts wherein 
the King is Par- 
ty how to be ta- 
ken if it be al- 
leged that ſome 
of the Jurors are 
not indifferent, 


Penalty on She- 
riffs making Pa- 
nels of ſuſpected 
Jurors, 


Jurors accuſed, 
Sc. of Bribery 
to be tried in- 


ſtantly. 


7 that 


Tri al, 


that ſueth ſhall have half the Fine, and 
the Parties to the Plea ſhall recover their 
Damages by the taxing of the Inqueſt; 
and the Juror ſo attainted ſhall have 
Impriſonment one Year, which {hall 
not be pardoned , and if the Party will 
ſue by Writ before other Juſtices, he 
ſhall have the Suit in the Form afore- 
ſaid. 


Penalty, Gc.m By Eng. Stat. 38 Edu. 3 Stat. 1. ch. 

uror taking any 

hing, Ge. to I2. if any Jurors do take any Thing of 

give his Verdict. the Plaintiff or Defendant to ſay their 
Verdict, and thereof be attainted by 
the Proceſs contained in Stat. 34 Edw. 3. 
ch. 8. be it at the Suit of the Party that 
will ſue for himſelf, or for the King, 
or for the Suit of any other, every of 
the Jurors ſhall pay ten times as much 
as he hath taken; and he that will ſue 
ſhall have the one half, and the King 
the other ; and all Imbraceors to procure 
ſuch Inqueſts for Gain ſhall be puniſhed as 
the Jurors, or if the Juror or Imbraceor 
have not wherefore to make Gree, he thal! 
have Impriſonment for one Year ; and 
no Juſtice or other Miniſter ſhall inquire 
of Office upon the Points of this Article 
but only at the Suit of the Party, or ol 
other. | 


N of By Eng. Stat. 2 Hen. 3. Stat. 2. ch 3. 
urcrs on Trla 


Ache Death of NO Perſon ſhall paſs in any Inqueſt upon 

gy ror Trial of the Death of a Man, nor be- 
5 „Wer 

the Debt a- twixt Party and Party in Plea real or per- 

mounts to forty ſonal, whereof the Debt or Damage 
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Trial, 


amounts to forty Marks, if he have not 
Lands of the yearly Value of 40s. fo 
that it be challenged by the Party. 


By Stat. 7 Hen. 6. ch. 1. In Inqueſts 
to be taken between the King and the 
Party, and the Lords of Franchiſes and 
the Party, or between Party and Party, 
in the Courts of the King, or of 
any Lord of Franchiſe, Additions of 
their Eſtate, or of their Myſtery, or 
of their Places, ſhall be put in the Pa- 
nels of the faid Inqueſts ; and if the She- 
riffs or other Miniſters which have Re- 
turn of Writs do the contrary they ſhall 
be amerced, and their Amerciaments 
ſhall be aſſeſſed and affeered by the Diſcre- 
tion of the Judges before whom the ſaid 
Writs are returned. 


By Stat. 33 Hen. 8. Sefl. 1. ch. 4. 
Conſanguinity or Affinity being not with- 
in the fifth Degree betwixt the Juror 
impanelled in any inqueſt or Trial, or 
his Wife, or any of the Parties to the 
fame, or any the Wife of the iame Par- 
ties, or betwixt the Sheriffs, Under-She- 
riffs, Coroners, or other Officers that 


| ſhall return or array any Panel or Jury 


in any Inqueſt or Trial, or the Wife of 
any of them, and any of the Parties to 
the ſame, or the Wife of any of the 
lame Parties, ſhall be no principal Chal 
lenge. 


S 4 | By 
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Additions, &c. 
of Jurors impa- 
nelled onInqueſt: 
to be inſerted in 
the grand Panel. 


What Degrees 
of Conſanguinity 
Sc. may de 
Cauſe of Objec- 
tion to a Juror. 
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Papiſts not to be By Stat. 6 An. ch. 6. ſect. 5. No 


urors, but 


Where a ſuffici- Papiſt ſhall ſerve or be returned on any 
ent Number of (Grand Jury in the Queen's-Bench, or be- 


Proteſtants can- 
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aot be found, fore Juſtices of Aſſize, Oyer and Ter. 
| miner, or Gaol Delivery, or Quarter- 
Seſſions, unleſs it ſhall appear to the 
Juſtices that a ſufficient Number of Pro- 
teſtants cannot be then had for that Ser- 
vice; and in all Trials of Iſſues on any 
Preſentment, Indictment, Information, 
or Action on any of the Statutes men- 
tioned in this Act, it ſhall be lawful for 
the Proſecutor or Plaintiff to challenge 
any Papiſt returned as Juror to try the 
ſame, which Challenge the Judges hal] 
allow. 


Special Jury. 

Special Jury \ \ Here either Party apprehends that 
e 8 an indifferent i impartial Jury 
5 will not be returned by the Sheriff; in 
: ſuch Caſe, the Court will, upon Coun- 
cil's Motion, if it appears to them by 

Affidavit that there is ſufficient Reaſon} 

order that the Sheriff, or other Officer, 

ſhall return the general grand Panel, or 

Book of Freeholders of the County, to 

the Officer of the Court, who in pre- 

ſence of Attornies on both Sides, 1s to 

take thereout the Names of forty eight 

Perſons, from which each Attorney ſhall 

The Manner of ſtrike out twelve, and the remaining 
rene twenty four ſhall be impanelled by the 
Special Jury, Sheriff to try the Iſſue; and this is what 
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Trial. 


the Law calls a Special Jury, and a Spe- 


cial Jury may alſo be by Conſent of Par- 
ties. 2 Lill. Ar. 123. 


And in a Cauſe of Conſequence to be 
tried at the Bar, the Court will make a 
Rule ſor the Officer of this Court to name 
forty eight Freeholders, and each Party 
is to ſtrike out twelve, one at a time, 
and the Remainder to be the Jury 
for the Trial. 


26 p 


If either Party's Attorney ſhall refuſe Attorney refuling 


to attend the Officer, he may (on Affi- 
davit of Service of the Rule) proceed 
exparte, and ſtrike twelve for the Attor- 
ney who makes Default. 


It has been adjudged, that if a Rule 
be made for a Special Jury, and it is 
not expreſſed that the Officer ſhall ſtrike 
lorty eight Freeholders, and that each 
of the Parties ſhall ſtrike out twelve, in 
ſuch Caſe the Officer may ſtrike the 
twenty four, and neither of the Parties 
ſtrike out any. 1 Salk. 405. 


A Special Jury may be granted to try 
a Cauſe at Bar without Conſent of Par- 
ties, but never at the Ni Prius, unleſs 
good and ſufficient Cauſe be ſhewn by ” 
Affidavit. 


The Charge of ſtriking a Special Jury 
i5 to be paid by the Parry who moves 


o attend. 


Rule if in the 
general, the 
Officer to ſtrike 
twenty-four. 


Special Jury oa « 
Trial at Bar 
withoutConſent, 
york not at Ne 


The Charge ef 
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for it; but all the Charges, as far as 
reaſonable, muſt be allowed. 


Special Jury fel- But note, a Special Jury is ſeldom 


i 38 * dom granted af- _ 3 
FEY ter acommn granted after a common Henire is return- 
1 Ferire returned ed and filed. 
18 Of Evidence, and how Witneſſes are to be 
1.184: ſummoned upon Trials. 
1 bee | CT Oy VIDENCE (ZEvidentia.) This Word 
1 contains. in legal Underſtanding, faith Cook, 
14 1 Inſt. 283. doth not only contain mat- 
„ ters of Record, as Letters Patents, 
114 Fines, Recoveries, Enrollments, and the 
| 1% like ; and Writings under Seal, as Char- 
14 41 ters, and Deeds; and other Writings 
1487 without Seal, as Court Rolls, Accompts, 
5 oo 14 and the like, which are called Eviden- 
| 70 F- ces, Iuſtrumenta. But in a larger Senſe 
„ it containeth allo Teffimonia, the Teſti- 
ww |} mony of Witneſſes and other Proofs to 
187 be produced and given to a Jury for 
FE: | 4 finding of any Iſſue joined between the 
1 Parties: And it is called evidence, be- 
1 cauſe thereby the Point in Iſſue is to be 
. made evident to the Jury. Probate: 
. debent eſſe Evidentes, (i. e.) perſpicue & 
1 Facile Iutelligi. Trials per Pais, 158. 
ih The different And this Evidence (with Bracton) we 
bp dene. may term Probatio Duplex ; viz. Viva, 
. as Witneſſes Viva Voce, and Moriua, as 
15 by Deeds, Writings and Inſtruments; 
1 and iolenta præſumptio in many Caſes 
b | 18 
13 5 
J 5 
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as is Plena Probatio; and therefore, if all 
the Witneſſes to a Deed be dead, then 
the Deed ſhall receive Credit per Colla- 
tem Sigillorum Scripture, &c. but 
eſpecially if there hath been a continual 
and quiet Poſſeſſion, which is a violent 
Preſumption ; for no Man can keep his 
Witneſſes alive. 1 Iuſt. 6. 


A Party intereſted in a Cauſe, a Wife Who may be 
for or againſt her Huſband in Civil Wneftes or net. 
Caſes. Perſons attainted of falſe Verdict, 
convicted of Perjury or Forgery, of Fe- 
lony not pardoned, one non Sana Me- 
moriae, an Alien, Infidel, Sc. may not 
be Witneſſes; but Kinſmen, tho' never 
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r ſo near, Servants, Maſters, and others 
vs not infamous, which want not Under- 
8, ſtanding, and are not Parties in Intereſt, 
1- may be good Witneſſes; and alſo a Jew 
le {worn on the Old Teſtament. It ſeems 
i agreed, that neither Councils, Attor- 
0 nies, or Sollicitors, are obliged to give 
r Evidence, or to diſcover ſuch Matters 
e as came to their Knowledge in the Way . 
of their Profeſſion; for by the Duty of 1 
© KF their Office they are obliged to conceal of 
5 their Clients Secrets; were it otherwiſe, 
no Perſon could ever with ſafety employ 


2 Council, Sc. but then they ſhall de- 
clare what they know of their own 
Knowledge, and with which they were 
not intruſted by their Client. 2 Bacon, 
287. | 


It 
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Juror a Witneſs. Tt js no Exception to a Witneſs that 
he 1s one of the Jurors; but then he is 
(if called upon) to give his Evidence 
on Oath openly in Court, and not to 
be examined privately by his Compani- 
ons. 2 Bacon, 287. 
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ne Wimels Tt is holden by Lord Chief Juſtice 
mon Law, Holt, that at Common Law it was not 
neceſſary, in any Caſe, that a Proof of 
Matter of Fact ſhould be made by more 
than one Witneſs, and that the ſingle 
Teſtimony of one credible Witneſs was 


ſufficient to prove any Fact. 2 Bacon, 
293. ; | 


Bland Aniwerz It has been adjudged that a Bill in 
r Chancery ſhould be read as Evidence, 
tho' it be not binding Evidence; but 
neither Bill, Anſwer or Depoſition ſhall 
be- read as Evidence in the Common 
Law Courts, except in Trials hetween 
the ſame Parties; and even in ſuch 


Caſes, it has been frequently denied. 
1 Salk. 285, 286, 287. 555. 
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$:bp,ra to Wit- If upon Trial the Witneſſes of the 
nets and eke Plaintiff or Defendant will not volunts- 
Aitendance. rily appear without being ſerved with 
Proceſs, to teſtify the Truth of their 
Knowledge in the Matter or Cauſe in 
queſtion, then you may have a Subpans 
ad Teſtificandum for the ſaid Witneſſes, 
and ſerve them with a Copy thereof, 
and if they fail to appear the Court will 


attach them. 
By 
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By 5 Eliz. ch. 9. pars. none ſerved Further Penalty 
with Proceſs, out of any Court of Re- dance. 
cord, to teſtify as a Witneſs (being ten- 
dered convenient Charges, and having 
no reaſonable Let) ſhall therein make 
Default, on Pain to forfeit 10/. to the 
Party grieved, and beſiddes to yield 
to him ſuch further Recompence, as 
the Judge of the ſame Court ſhall 
think fit, according to the Damage ſuſ- 
tained; which ſaid Sums ſhall be by 
him recovered in any Court of Record 
by Action of Debt, in which no Wager, 
Eſſoin, Sc. ſhall be allowed. = 


in | 
e If there be occaſion to have a Priſoner, bear Cirpus ad 
) s , X Teftificandan. 

It in Priſon to be a Witneſs at a Trial, an 


I Habeas Corpus may iſſue to have him in 
Court, but at his Charge and Peril who. 
n deſires it if he eſcapes; but if this Writ; 
h iſſue to give Liberty to a Priſoner in 
| Execution longer than a Day, 'tis not 
Law. Style, 235. | 
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If by any Accident, a Witneſs is pre- Ol putting on 


= xXx 


9 , Trial for Wan 

vented from attending on the Day of eee kn 
| Trial, the Court, upon Affidavit there- Wivets. 1 
| of, and upon Motion thereon by Coun- Po: 


2 


cil, will put off the Trial; which Affi- 
davit muſt ſet out an Expectation of 
the Witneſs returning by ſuch a Time; 
the Defendant himſelf muſt ſwear the 
Witneſs is material (abſolutely) and with- 
out whoſe Teſtimony he cannot ſafely 
proceed to Trial as he is informed and 
believes. Pract. Reg. 402. 


« 4 ov» 
— 


* 
"= Uhr 


BR IDES 
- 2 A 


— 
n 


N. 


When 


= 


— 


DES — ap, __ 
. N —— 


—— —— nl — 


—— . = 
mY 


E & RN 4 2 
rr 

N 0 8 
_-— 


r 
r 


og 


—_ 
I RO IODINE 
— ST Wo * 
—— — rt "3p — 


* * * o 
ys — — r R 
EE — — 
— — eee n 
r Pod oat ney 
— — —— 


— 


. 2 N * 

* 8 A n Pt 
IF riot = 
N 


n 
DAY „ 
= PF * — 


— — . 
oy ws 
2 — — bf 


= 
end” 
W Xo, 


=> 
— 4 
3 
why, * 
2 


4» R. *% » > RET. - 


8 
hs — onaras 1 


_ 
. 5 > &: 


22 — — 


— ogy 3 


8 


<-> IS: 


— ws LY 24 
>. ARGS A 2 


58 * 7 
rag 


E 


Wr 


EE WG Es, 


£4 * 4 
. 
R 


E HS 


If 


CAR pe” 


+ - — 
3 
. - a 1 . 
rr 
rr —.—.— 
4 * "2-440. 


7 
— 
n —-—-0 
o 
wa 


————— Nw 4 — * 3 In y 8 


4 — Paget 
— whe —_ - N — 
— W 1 : \ 
— e 2 = _ "mY ko TT RN — l 4 — 
* p -* Sh - L 5 — RS 
4 4 2 == 22S FRASES 4 uy 
= _ — 
FLUE 


—— 
E 5 - * . 
e — — a. 


23-28 FR Dn ESA "a NY . 


EEE W 


— * 
VLG” A, — 


* 


- 0 — * 
DEE — 
Woe = 12.1, 99% i > 2 7 


— — 
LW, e 183 wm "+ 2. 

> 4 * R —_ — 

2 — oe ——— C 


— 


v2 $4 hg a. <b.. - 
Thee 3d His Ha i DRE A 
"4 „ Ry 


Rr * 
0-44 
bang Opt 


2 r 
r 
* 


— 


AN 


ra 
R 


22 r 


— <9 


Sas 


** 
— 


_ * 
— 
2 


. 


— PP i 
2 


* — 
OE — 


A 


1 


* - by * 
= — 
„ * — — 


n 
. * 


S 
MO ET Ce HCO St = 
: 


270 Trial. 
os: 2 bid Ke. Wen a Witneſs has a ſetled Refi. 
dence abroad, the Court will not put off 


ſidence abroad, 


Trial not to be the Trial; becauſe in this Caſe there 


. is no Expectation of his coming at all: 


But if the Witneſs ſhould write hither, 
and promiſe to come over in a reaſona- 
ble Time, the Court might conſider of 
it, 1bidem. 


Exceptions againſt Witneſſes are, if 
they gain or loſe by the Succeſs of the 
Cauſe, or are under any Apprehenſion 
or Imagination of gaining or loſing. A 
Witneſs ſhan't be admitted to ſwear in 
exoneration of himſelf, but a Witneſs 
may ſwear againſt himſelf. 


Exceptions to 
Witneſses. 


1 When a Witneſs gains by the Succeſs 
of a Cauſe if it ſhould be for the Party 
he is produced for, or if he loſes, if it 
goes againſt him he is produced by, 
then he is an meompetent Witneſs : But 
ſhould the Witneſs loſe if the Party he 
is examined for {ucceeds, he is a good 
Witneſs, for no Witneſs can be ſup- 
poſed to have a Temptation to ſwear 
contrary to the Truth againſt his own 
Inner. oo 


in Debt for Kent "200 He for Rent, upon nil debet plead- 
the Staruceof ed, the Statute of Limitation may be 
Limitation may given in Evidence, for the Statute has 
be given in Evi- R i | 
dende; but not made it no Debt at the Time of the 
1 Plea pleaded, the Words of which are 
umpyit. 5 a f 5 

es in the preſent Tenſe ; but in cafe on nn 
Aſſumpft, the Statute of Limitation hath 

not 


t . . 


Trial. 


not been given in Evidence, for it ſpeaks 
of a Time paſt, and relates to the Time 
of making the Promiſe. Salk. 278. 


[ | ö So may Infancy 
So in Iudebilatus Aſſumpſit, on Itlue 5c r Reid 


nn Aſumpfit, Infancy at the Time of 1,4; on Ihe 
the Promiſe may be given in Evidence. . 


lbidem, 279. 


Kron ”- 
- whe” —_ * 5 


. * 0 « . . & bs * 1 
. r 8 * * g - 2 Ws 
. 3 R i LS IK - PS 20 ooo 
% 1 Ai 8 e * : 
wy ea 3 2 & 922 142 2 7 = 


FAX ey ie 
1 AZ > = obs 
—— 44 — —— — 2 


Depoſitions in Chancery de bene eſſe are Depoſitions in 
good Evidence at Law, where the Wit- e. 
neſſes die before Anſwer. Ibidem. 


But no Depoſitions in perpetuam rei And in perpet- 
Memoriam, &c. are Evidence in any Caſe . 
until after the Death of the Witneſs 
who is to appear and give his Evidence 
Vie Voce ſo long as he lives. Ibidem, 


286. 555. 


If One makes an Anſwer in Chancery e is 
which prejudices his Eſtate, it may be 
given in Evidence againſt him, but not 
againſt his Alienee, Cc. 


Allo the Matter of a Record may be __ of Re 
proved by other Evidence. cord loſt. 


Upon unf tie] Record, a printed Sta- A printed Sta- 
tute was offered in Evidence, but Chief ven in Evideace, 
Juſtice Holt ſaid an Act printed by the but 1 
King's Printers is always allowed good 
Evidence of the Act to a Jury, but was 
never allowed to be a Record yet, but 
if exemplified under the Great Seal, _ 

then 


Trial. 
then pleaded; no Man can deny it. Ii 
dem, 566. 
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The Recital o- At Common Law the Recital bf a 
a Leaie ina Re- Leaſe in a Releaſe was Evidence againſt 
ſuch Leaſe. the Releaſor, and thoſe claiming under 
him, but not againſt others without prov- 
ing there was ſuch a Deed, and that it was 
loſt or deſtroyed. Ibidem, 286. But now by 
Stat. 9 Geo. 2. ch. 5. pars, it is ſufh- 
cient Evidence of ſuch Leaſe in all 


Caſes. 
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A Counter part A Counter- part of a Deed is not ſuf- 
of an old Deed . | * 1. 
oſt, or where ficient Evidence of an Indenture, with- 


there is a Fine out other Circumſtances, unleſs old, or 
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on Evidence 
1 * - : . 

1/4 i in caſe of a Fine. Ibidem, 287. 
i; KY is | f 
5 4 To $5 . — - 
1:14 3 ang rel A Brewer's Book ſigned by a Dray- 
Tn: 5) ook ſigne a 
14 i” þ Drayman 3 man that was dead, admitted to prove 
| HH Ou the Delivery of the Beer. Ibidem, . 285. 
| M55 | : 
2 17 g * ' N . * : 0 
4 4 F Shop- book was admitted as Evi. 
1 Ta t 4 

Wi i! Death of the dence on Proof of the Servant's Hand 


IRE _ who made the Entries, he being dead, 

entry. 5 . . 

and no Proof was required of the Deli- 
very of the Goods. [bidem, 690. 


= wes SN. „ #7» 


5 An Indenture of Bargain and Sale in- 

incolled. roll'd may be given in Evidence without 
proving the Execution: Alto Inrolments 
of Deeds on the Statute are every Day 
given in Evidence, without Witneſſes of 
the Sealing and Delivery. It has alſo 
been held that a ſworn Copy of a Deed 
inroll'd is good Evidence. Ibidem, 281. 
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Trial. 
A Goldſmith's . Note to pay is 
Evidence of his having received the Mo- 
ney. Ibidem, 285. 


The Heir at Law may be a Witneſs 
of the Title, but not the Remainder 
Man, for he hath a preſent Eſtate in the 
Land, but the Heirſhip of the Heir 1s a 
meer Contingency. 


S. the ſurviving ſubſcribing Wit- 
nels of a Bond was made Executor of 
the Obligee, in an Action brought by 
J. F. the Executor, upon this Bond, the 
Court allowed Evidence to prove the 
Plaintiff's Hand to the Bond, he being 
diſabled himſelf to give Evidence, as 
much as if he was dead. See 1 Wil- 
hams, 290. 


In the Cafe of Bullen againſt Z/Þrte, 
in this Court, Trin. Term, 1747, a Mo- 
tion was made by the Deſendant, on ſe- 
veral Affidavits, to put off a Trial by 
NM Prius till the next ſucceeding Term, 
but it appearing to the Court, by Affi- 
davits alſo, that one James Moods, one 
of the Plaintiff's Witneſſes, was very 
aged and infirm, and that the Plaintiff 
might be in great Danger of loſing his 
Tettimony if the Trial ſhould be put off, 
the Court refuſed to grant the Motion, 
unleſs the Defendant would conſent that 
he ſhould be examined de Bene £fſe 
accordingly he did conſent, and there- 


upon a Rule was conceived for putting 
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A Goldſmith's 
Note to pay, 


Heir at Law 
may be Witneſs 
of the Title but 
not a Remain- 
der Man, 


Surviving Wit- 
neſs to a Bond is 
made Executor 
to the Obligee, 
in an Action 
brought by him 
on the Bond, E- 
vidence ſhall be 
admitted to 
prove the Plain- 
tiff's Hand 
Writing as 
Proof of the 
Bond. 


A Motion to put 
off a Trial re- 
fuſed but on 
Conſent that a 
Witneſs that 
was old and in- 
firm ſhould de 
examined de be- 
ne Þ/le. 
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Verdict, what, 


Trial. 
off the Trial as deſired, and that the 


Examination of James Moods, in behalf 
of the Plaintiff, ſhould be taken down 
in Writing by the Clerk of the Pleas- 
Office of this Court, in the preſence of At- 
tornies on both Sides, and the ſaid James 
I/ords to be firſt ſworn before the Lord 
Chief Baron, or one of the other Barons 
of this Court, and the Defendant's At- 
torney to have Notice, and to be at Li- 
berty at the ſame Time to croſs-examine 
the ſaid Z/oods; and ſuch Examination 
ſo to be taken, to be read and be con- 


cluſive Evidence on the Trial, whether 


the ſaid Foods ſhould be then living or 
dead, and Defendant' to pay Plaintiff 
the Coſt of oppoſing the Motion. And 
it was likewiſe ordered by -like Conſent, 
that the Defendant ſhould not bring any 
Writ of Error, or take any other Ad- 
vantage on account of the ſaid Conſent, 
or the Proceedings to be had in the 
ſaid Cauſe in conſequence thereof. 


Of the Verdict. 


Hen the Parties to the Trial 
have gone through their Evi- 
dence, - and that the Court have made 
their Obſervations to the Jury thereon, 
and have directed them as ſeemeth fit, 
the Jury are then to form their Judg- 
ments of the Fact from a Compariſon 
and Conſideration of the Proofs and Evi- 
dence which have been laid before them ; 
and 


Trial. 


and this Judgment (in which every one 
of the twelve jurors muſt agree) is what, 
in our Law, is called a Verdict, in La- 
tin, VLerdliclum quaſi diftlum MVeritatis, 
the very Voice of Truth] as it ever 
ought to be. ei e ITE: 


And Verdicts are either General or 
Special; General, when the Jury give 
their Verdict in general Terms, accord- 
ing to the Iſſue, as guilty, or not guil- 
ty, Sc. Special, when they find it at 
large according to the Evidence given, 
and pray the judgment of the Court 
as to what the Law is in ſuch Caſe. 
Verdicts are likewiſe ; Publick and Pri- 
vy; Publick, when given in open Court; 
Privy, given out of the Court before 
any of the Judges thereof; and is called 
Privy, being to be kept ſecret from the 
Parties until affirmed in Court ; but the 
Jury may vary from their Privy Ver- 
dict, and when they come into Court 
give a contrary Verdict before recorded, 
but not afterwards. And à Privy Ver- 
dict may be altered in open Court. 777. 
per Pars, 300. 1 Inſt. 2 26, 227. 3 Int. 

110. | = op 
A Verdict muſt in all Things anſwer 
the Iſſue, or it will be void. But if the 
fury find the Iſſue, and more, it is good 
lor the Iſſue, and void for the Reſidue. 
And where a jury find a Point in iſſue, 
and a ſuperfluous Matter over and above, 
7 2 that 
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General acid 
Special, 


Publick and 
Privy. 


Verdict to an- 
(wer the Idue 
bit if they find 
more it will not 
vitiate the Ver- 
dic. 
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Trial. 
that ſhall not vitiate the Verdict. 2 Lev. 
253“ e 1 „%%% 80 


1 


J ͤͥ | | 

Verdict Where 1 If a Verdict N be given where there 18 
axle e e no Aſſue joined there can be no Judg- 
ment, but there ment given upon ſuch a Verdict, but 
eue en there muſt be a Repleader to bring the 
Matter again to Trial: And if a Ver- 

dict be ambiguous, inſufficient, or un- 

certain, Judgment ſhall not pals on it; 

and upon an imperfect Verdict a Jury 

ſhall be {ſummoned to try the Caule a- 

freſn. Mod. Ch. 4. Saund. 154, 155. 


Jary cannot a- After the Verdict recorded, the Jury 


3 cannot vary from it; but before it is 
is recorded. recorded, they may vary from the firſt 
Offer of their Verdict, and that Verdict 
which is recorded ſhall ſtand. 1 Hf. 


2277” Pla, Cm. 214k. 


at“ d. Weder . The Jury having once given in ther 
in the Cauſe. Verdict, altho' it be imperfect, ſhall ne- 
ver be {worn again upon the fame Iſſue, 
(unlets it be in caſe of Aſſize when the 
Party is to recover by view of the Ju- 
rors,) but there muſt be a Henire facias 
de Novo. Cro. 2. part, 210. 


Verdict againit A Verdict found againſt a Record 
a Record. 3 a 8 ; 
which is of a higher Nature than any 
Verdict, is a void Verdict; but where 
a Verdict may be any way conſtrued to 
make it good, it ſhall be fo taken, and 
not to make it void. If fo much 1s 


tound in a Verdict as will ſerve the 
Plain- 


Trial. 


plaintiff's Turn, it is well enough, I 
Lev. 142. 1 Med. 4. 


The Jury may give a Verdict without verde without 
Teſtimony, or againſt Teſtimony, when CO IO 
they themſelves have Conuſance of the 
Fact. Plo. Com. 86. Trials per Pais, 


205. 


Where a Verdict is found bis the . no en. 
Plaintiff and he will not enter it, the dig, Defendant 


Defendant on Motion may compel | him may compel him 
or Defendant 


to do it, or the Defendant may enter it may enter it. 
himſelf, 2 Lill. 


On Return of Verdicts in Civil: Caſes {ha Cor 0 
given at the Aſſizes to the Courts above, ment on Verdict 
the Judges there give Judgment f for the at the Aſſizes. 


Party for whom the Verdict is found. 


After a Verdict is returned in Court, 2 d 
it cannot be altered or amended; but 
if there be any Miſpriſion, it is to be 
ſuggeſted before; and a Miſtake of the 
Clerk of the Aﬀſizes appearing, to the 
Court was ordered to be amended. C70. 
Eliz. 112, 1560. 1 ink. 21% 


Where a Verdict is certainly given at we amended, 
the Trial, and uncertainly returned by 
the Clerk of the Aſſizes, Sc. the Poſtea 
may be amended, upon the Judges cer- 
tifying the Truth how the Verdict was 
given. Cro. 1. part, 138. 
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In what Caſes 
2 Verdict ſhall 


be ſet aſide. 


Ibidem. 


Ibidem, 


Statute of ſeo- 
fails helps after 


Verdict. 


In what Caſes a 
Verdict will or 


will not help. 


Trial.” 


Where a Verdict is given contrary ig 
Evidence, and the Direction of the Court 
on the Judges Certificate thereof, and 
upon Motion of Council and due No- 
tice, it may be ſet aſide. See Crampton 
againſt Barker in this Court in Michael. 
mas Term, 1739. 


A Verdict may be ſet aſide for exceſ- 
five Damages; but there is no Inſtance 
of a Verdict being ſet aſide for ſmall- 


neſs of Damages. Trin. 7 and 8 Ger. 2 


Praft. Reg. 431. 


If Jurors eat or drink at the Coft of 
him for whom they give their Verdict, 
before agreed ; if they caſt Lotts whether 
they ſhall find for the Plaintiff or De- 
fendant ; if any Letter, c. be delivered 
by the Plaintiff, or any in his behalf to 
the Jury concerning the Matter in iſſue 
after the Jury are gone from the Bar, 
or if a Witneſs be ſent for by the Jury 
and he repeats his Evidence again, the 
Verdict ſhall be ſet aſide. 1 Vent. 125. 
2 Lev, 240. 


The Statute of Jeofails helps after 
Verdict, as it ſuppoſes the Matter left 
out was given in Evidence, and that the 


Judge directed accordingly. 1 Mod. 292. 


A Verdict may make an ill Plea 
good by Intendment, Sc. but a Verdict 
will not help where there is no Iſſue: 
And what is good after Verdict, would 

he 


Trial. 279 


be ill on Demurrer; alſo in Criminal 
Caſes, real Actions, or Actions guitam, 
if there be any Error in the Proceedings, 
they are not helped after Verdict by the 
Statute of Jeofails. 2 Lill. Abr. 664. 
647. 2 Salk. 664. 3 Mad. 161. 

By 7 Will 3. ch. J. in all Ationg 8 
real, perſonal, Or mixt, the Death of ei- dant between 
ther Party between the Verdict and the eee 
ſudgment ſhall not be alledged for Er- Error Jude. 


ror, ſo as Judgment be entered within Jen >: enter 
two Terms after. | | after, 


Special Verdi. 


I all Caſes, and all Actions, the Ju- Special Verdi. 
ry may give a General or Special 

Verdict, and the Court is bound to re- 

ceive it, if pertinent to the Point in Iſ- 

ſue: And if the Jury doubt, they may 

refer themſelves to the Court, but are 

not bound ſo to do. 3 Salk. 373. 


When the Court directs the Jury to Freceedings on 
find a Special Verdict, one of the Coun- s | 
cil on each Side agree upon Notes for 
it, and draw them up and ſet their Hands 
ro them; and then they are to be deli- 
vered to the Jury in convenient Time, 
tor them to conſider of before they give 
their Verdict: And here the Plaintiff 
and Defendant are to be at equal Charges 
in bringing in the Poftea, enrolling the 
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Ibidem. 


Ibidem. 


Trial. 


ſame, and for Copies for the Judges, 
and if either Party delay to join in draw- 
ing it up, and pay his Part of the Char- 
ges, the other Party deſiring it ſhall draw 
it up exparte. 2 Lill. Abr. 645. 653. 


The Plaintiff and Defendant are both 
of them to appear in Court to hear a 
Special Verdict, and the Jury is to be 
called, and to have the Special Verdict 
read unto them by the ſecond Array; 
and upon the reading of it, if there be 
any Miſtake in the drawing it up, the 
Council on either Side may except a. 
gainſt it; and when the Council are a- 
greed upon the Notes of the Specia 
Verdict, and that the fame are allowed 
by the Court, then the Secondary de- 
mands of the Jury whether they agreed 
to find it ſo; and if they anſwer they 
do, the Verdict is found, and it is to 
be afterwards made up according to the 
Notes. 2 Lill, 646. ED 


When the Special Verdict is drawn 
up by either Party from the Notes or 
Dominicles the Draft or a Copy thereof 
is to be ſerved upon the oppolite Party ; 
and if it be in Term, the Attorney ſor 
the Party who ſerves the Draft may 
forthwith upon Motion obtain a Rule 
that the Party ſerved therewith may re 
turn the ſame in four Days after Ser- 
vice of the Rule, or in ſuch Time as 
the Court ſhall think reaſonable, or in 
Deſault thereof that the Verdict may 8 
1 | made 


PTY > — 


Trial. 


made up according to the Draft and 
Notes; and if the Draft be not returned 


in the Time given then, upon a ſecond 
Motion the Court will make an abſolute 
Rule for making up the Verdict accord- 
ing to the Dominicles. 


If the Draft be ſerved in the Vaca- Ibiden. 


tion, and Delay be made in returning 
it, the Party who ſerves the Draft may 
the next Term upon Motion obtain the 
like Rules ſor returning the ſame as a- 
ſoreſaid. 


If the Draft of the Special Verdict he Ibidem. 


drawn contrary to the Notes agreed up- 
on, the oppolite Party may make his 
Objections thereto, and the Judge who 
tried the Cauſe, if the Trial was by NV 
priuvs, or the Court if the Trial was at 
Bar, will upon Motion, rectify it. 


But if a Matter of Fact be left out Ibidem, 


in the Notes or Dominicles of the Spe- 
cial Verdict drawn by Council, this 
cannot be afterwards amended. 2 Lill, 
646. 


And note, When the Special Ver- Ibidem. 


dict is ſettled and agreed upon by both 
Parties, and when the Record is made 
out, the Court will then upon Motion 
of Council on Behalf of either Party, 


Order the Cauſe to be ſet down in the 


Paper of Cauſes to be argued on ſome 
Law-Day in Term. And when the 
Court 
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Ididem. 


Nonſuit, what 
and in what 


Caics. 


Trial. 


Court have heard the Council on both 
Sides, they will give their Judgment on 
the Special Verdict. But note, If the 
Trial be by Niſi prius, the Poſtea is to 
be ſigned by the Judge before any Mo- 
tion is made for ſetting down the Cauſe, 


And note, a Special Verdict tho' a- 
greed to by Council and drawn up with 
their Hands to it is not a Verdict 'til} 
allowed by the Court. 2 Lill. 646. 


NMonſuit. 


I: when the Jury come to deliver in 
their Verdict on the Trial, the Plain- 
tiff do not appear after being thrice called 
by the Cryer of the Court, he 1s to be 
nonſuited; and the Nonſuit is to be re- 
corded by the proper Officer by the Di- 
rection of the Court at the Prayer of 
the Defendant's Council; for the Court 
will not order it to be recorded except 
the Council pray it. 


Alſo, if a Man brings a perſonal Ac- 
tion and doth not proſecute it with Ef. 
fect; or if the Plaintiff he not ready at 


the Trial when the Jury is called and 


ſworn, the Court may call him Nonſuit: 
For it ſhall be intended he will not pro- 
ceed in his Cauſe, tho' ſome time the 
Court have ſtayed a while in Expectation 
of his coming and making good his Ac- 
tion, 2 231. 


And 


Trial. 


And where a Plaintiff doth not ap- Ibid. 


ar to hear the Verdi& when he is 
called, and thereupon the Court directs 
the Nonſuit to be recorded, if after- 
wards he do appear before the Nonſuit 
is actually recorded, the Court may pro- 
ceed to take the Verdict, it not being 
a Nonſuit 'till fo recorded, and then it 
is made part of the Record and is in Na- 
ture of a Judgment againſt the Plain- 


ml. 2 C7. 236 


And note, The Court calls not the 
Plaintiff for a Nonſuit until the Jury are 
about to give their Verdict, nor then 
either, but only for his Advantage ; for 
the Judges of NMiſi prius have Authority 
to take the Verdict without demanding 
the Plaintiff, and there is no Entry of 
his being demanded, nor is it Error if 
he be not. Comb. 331. Trin. 7 Will. 3. 
B. R. Read againſt Waldron. 


There is alſo another Nonſuit of the 
Plaintiff by the Court, and that is either 
where the Proof of the Fact hath been 
entirely on the Part of the Defendant, 
and no Proof whatſoever made by the 
Plaintiff to claſh with it: Or, where, 
taking the Fact as it is, uncontroverted 
by any Evidence, the Plainriff 1s not en- 
titled to recover, in either of theſe Caſes, 
it is uſual for the Court to call the Plain- 
tiff and to nonſuit him without troubling 
the Jury any further. 


A 


Ibidem. 


Ibidem. 
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Trial. 


A Plaintiff in Ejectment not Appear- 
ing at the Aſſizes, he was nonſuited, 
and this was recorded, but as there 
was no Fenire or Habeas Corpora, the 
Nonſuit was diſcharged ; becauſe the 
Judge of Niſi prius hath not Power to 
nonſuit without a Habeas Corpora or Di/- 
tringas. Sed. 164. See Jacob's Law Dic. 
tionary, Tit. Nonſuit. 


After a Demurrer joined, if the Court 
gives a Day over, the Plaintiff may be 
nonſuited, for the Plaintiff is then de- 
mandable ; and after a Judgment Qu 
Computet, the Plaintiff may be nonſuit- 
ed, becauſe it is but an interlocutory 
Judgment; though after any Verdict, 
whereupon a final Judgment is to be 
given, he cannot. 1 Inſt. 139. 2 Lill. 
231. 


At common Law upon every Conti. 
nuance, or Day given, the Plaintiff 
might have been nonſuited; ſo that even 
after a Verdict, if the Court took Time 
to conſider of it, the Plaintiff was de- 
mandable and might be nonſuited; but 
this is now remedied by the Stat. 2 Hen. 


4 7. 1 Inf. 139. 


Yet after a privy Verdict, the Plain- 
tiff may ſtill be Nonſuit; and fo he 
may after a ſpecial Verdict found, and 
aſter a Demurrer, tho' the Matter was 
argued, if the Court give a Day over. 


1 Injt. 153. Dyer, 53. Salk. 239. 
n 


* 1 FD | *+ Tn real or mixt 

In real or mixt Actions, the Nonſuit eee e 
of one of the Plaintiffs or De- Soir of one 5 

| OS CULT: | T : — Plaintiff not the 
mandants is not the Nonſuit of both; Nanu of thee. 
in this Caſe, he which makes Default ther, but it is in 
ſhall be ſummoned and ſevered. But re- Pertonal Actions. 
gularly in perſonal Actions, the Nonſuit 


of one Plaintiff is the Nonſuit of the 


other, unleſs in ſome particular Caſes. 


i Inſt. 138, 139. 


Where there is but one Defendant Plea to ie as te 
; Pans Part, and De- 
who pleads to iſſne as to Part, and de- murrer to the 
murs to the other Part, the Plaintiff may other Fart. 
be Nonſuit as to the one, and proceed 
for the other. ' Hob. 1 80. e 


The King cannot be Nonſuit, becauſe Finz.cannc: be 
in Judgment of Law he is always pre- 
tent in Court; tho' the Attorney Gene- 
ral may enter a Noli proſegui; and the reed 
King's Suit may be diſcontinued upon 
the Prayer of the Party, after a Year, 
where it is delayed to be profecuted 


Inſt. 139. Goldſb. 53. 


Alſo notwithſtanding the King can- Plinif in Ac 


5 8 tions Qui tam 
not be Nonſuit in any Information or and popular Ar 
Action wherein he himſelf is the ſole S,, 
Plaintiff; an Informer Qui tam, or a 
Plaintiff in a popular Action may be 
Nonſuit, and thereby wholly deter 
mine the Suit, as well in reſpect to 
the King as himſelf. Fitzherb. 16. 1 {nf 


129, 
By 


1 
. 
4 
1 
5 1 
1 1 
** 
4 + 1 1 
31 
=— 
\ 
: A 44 
: 15 
14 # 
4 
4 
LN „ 
« is 4 
465 by 
1 
We: 
2. #588 
4 b 
> LS, 
"778 
=_ q 
4 2 
0 * 
= "i 
„ 
% 4 
2 4 Io TY 
4 5 
bs 1 
WY” - 
. 5 
"7 
a 
1 
"CH 
3 
4 | I 
.{Y 
[4.8 
7 9 A 
* a 
148 
* 
j4 
ul 
2 
127 
= 4 
e 
1 
*Y 
7 1 
* 7 
_—— 
a0 
+9 
— 
FR 
'v q 
BT 
[3 * 1 
4 
1 
n 
"iN 
F 
1 
„ 
4 
1 » 4 
4 
** 
» 
1 
* 
«4 


* £5. on Er. 
ENS ng — _— 
En 4 5 


_— 
KL x 2 
* 5 wy 
AC ap 1” 24% 
I us, % La 


N. 
* 
„* 


— — -— 
2 


r ET LL 0 
9 5 — 
LY 


EIT * 


— 


ts 
7 


— 
Pi 
— ' 


2 
— 
2 


— 
+>, - 
Ca 


r 
2 2 
2 


2 — — — 
1 
r 


} 


EN 


N 


= l 7 
U 1 U 
2 
F. 
t b 
9 
. 
FF + 
* V 
= 3 + 
ag 8 
War 
25h 4 
12 
U 11 
£5 
4 
» 
[1 P 4 
1 
n * 
WM . 
! 1 1 
; "x" 
: 1 1 
„ 
1 
1 
{ . Ds p, 
3 
1 
TFT. ſan 
= © 4 
In + #5 
| if 
4 » 3+ + 
* 5 1 AEN 
by J. 0 1 1 £ 4 
= - oF ** i 5 2 
- 7 3 - 1 4 
2 * 
4 * 15 . i : 
IN. is q WW 
if 0 4 21 > : 
. 
n 
'F - q \ 6 4 
5 1 
„ 
M 'S 1 5 
THEE LEG. 
70 9 g 
3638 . | : 
54 J MN * \ fl 
* 1 . 25 N 4 
£0 AB *& 
4 9 f 
ifs 4 7 * 1 
- Al * 7 © m 
*% ö * + © p 
+ 4 7 K* 
3 ” E $ T 
ba A 
- KL 5 42 
* 11 3 
1 hs IF 
he 1, q 
1 4; s 81.28 
FA 4 
"4s inn he * K 
"ly „ N 
49. 
-.F 1 
* N 1 > 
1 1 
LY: 'Fr\ i 1 
1 75 98, 
5% E 43: 
1.483: 
wo 4 5 
3 ol 
3 © $24 
HER f. Ta 
TEL 1 
Kaz 84 ink 
1 Fn DO # FM 
' 44 11 
e, ? * 5 
135 * 
2 Th 
n 
3 £31 4* 
= 1 
1 ih 
1 10 
- , BY 
pl HE : 
14 172 
_ cc SES 
gon: if 
: » 1 
fl S N Ll 
4 Ny ; 
ft hats * 
e 


LOS | Y 
4 ot 


od io. - _ of Vos” wo — 
3 - — 
ee n. 


a LY FIgt 
i. a>, 


EDS 8 
8 g 


— — 


— ESI 4 
FIR 


& . a . * A N 
« * * LF. IL Fo * * 7 ö 
rr y er PETR RT IMs 
A, = a __”Y - i : — r N — =: \ 
N * ö * a 2 * 'S> 2 
. 4 
. — — = wor 1 * = p 


3 


bh * „ 1 
S > — 3 
os 4 
v3 
* — 


r — — 
er 


bed 
— 
3 
X - 

2342 

— 


— — »V—Vé — — 
Derr 


. * 


r 


- —— - r * * 
— r - 
— —— — »» „„«„„„%4%„U½dX I2<C* 1 ft ane 
n 8 gy 


3 — 


— 
= 
— 
% el 


— 


_— ” ©, — - . 
* wn 7 - 5 4 - 
7 - n 
b : "> IS — 
———ĩ—— —— a; Y N 2 — TE 7 ; 
* 88 — bo 4 * w — 
CE _ — 1 : — P 
"ap, ON "rt 5 58 637 3 
1 
0 
F. 
[1 


286 


Coſts for Defen/ 
dant on a Non- 
ſuit or Verdict 


inst Flaintiff. or Treſpaſs upon 5 Ri. 2. ch. 7. for un- 


Except Plaintiff 
be a Pauper. 


Or ſues for the 
s Ule. 


King 


TH; al. 


By Stat. 10 Cha. x. ch. 17. if any ſue 
in any Court, any Action, Bill, Plaint, 


law ful Entries into Lands, or for Debt, 
or Covenant, or upon any Contract ſup- 
poſed to be made between the Plaintiff 
and any other, or in Detinue, Accompt, 


or upon the Cale, or upon any Statute 


for a perſonal Wrong, and the Plain- 


tiff (after Appearance of the Defen- 


dant) be Nonſuit, or a Verdict pals a- 
gainſt him; then the Defendant in every 
ſuch Actlon ſhall have his Coſts, to be 
taxed by the Diſcretion of the Judge or 
Judges of that Court, to be recovered 
as the Plaintiff might have recovered 


his, in Caſe Judgment had been oe 
for him in any ſuch Action. 


But he that ſues in Forma Pauperis 
ſhall not pay Coſts, but thall ſuffer other 
Puniſhment, as the Juſtices or Judge of 
the Court ſhall think fit. 


Nor ſhall any that ſues for the King's 
Uſe pay any Coſts to the Defendants in 
any Action whatſoever, upon a Nonſuit 
or Verdict againſt him. 


Of 


Trial. 


Fay» Ti 0 
2" a 


— 
3 


Of the Poſiea and Arreſt of Judgment. 


in the Sittings in, or after: the 
Terms, or at the Aſſizes, where either 
a Verdict or a Nonſuit hath. been ob- 
tained, the Judge before whom the 
Cauſe was tried, is to indorſe on the Mi- 
fi prius, record an Abſtract of the Pro- 
ceedings upon the Trial, which 1s to be 
returned to the Court from whence the 
Mi prius iſſued, and it begins thus, 
afterwards at the Day and Place, and ſo 
forth, wherefore it is called the Poſtea. 


And this Poſtea is uſually delivered by 
the Clerke of the N, prius to the Attor- 
ney for the Party for whom the Verdict 
paſſed, or in Caſe of a Nonſuit, to the 
Attorney for the Defendant. 


And the Diſtringas is uſually annexed 
to the Poftea, altho' it is not neceſlary, 
ior they have no Relation one to another. 
2 L. HN 24) | 


And on this Poſtea a Motion 1s to be 
made by Council, without Notice for 
Judgment, and thereapon, the Court 
will grant a Rule for Judginent, unleis 
Cauſe be ſhewn to the contrary within four 
Days after the Day on which the Rule is 
conceived, which Rule need not be 
ſerved on the oppoſite Party, and if in 

the 
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PON vary Trial by Nift Prius, Piſtca what, 
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288 Trial. 


the ſaid four Days, no Cauſe be ſhewn 
why Judgment ſhould not be ſtayed, 
the Court upon producing an atteſted 
Copy of the conditional Rule, and upon 
an Attorney's Motion thereon, will Or- 
der Judgment without further Motion, 


Motion in Ar- But note, a Motion may be made in 


"reſt er Jods-. Ee Judgment, at any Time be— 


ment. 
fore the laſt Rule is obtained, but af- 
terwards the Party 1s put to his Writ of 
Error. And in all Caſes where a Moti- 
on is made in Arreſt of Judgment, due 
Notice thereof 1s to be given to the op- 
polite Part. N 
7 . Ordered that Motions on Poſteas re- 
The Motion for turned upon Trials by My privs at Af 
1 8 ſizes for Judgment to be made by Coun- 
Council. cil; and that the Clerk of the Com- 
mon Pleas of this Court do tax and al- 


low Council's Fee thereon. 


Poſter only upon. And note, the Poſtea is only upon 

rials by Ny N - . . 

Prius. Trials by Nu, privs, upon Trials at the 
Bar there is no Poſtea, for the Judgment 
is immediate. 


It the Party may It has been ſaid, that a Man ſhall not 

aver againſt the ö ; 

Pollea. aver againſt a Poſtea, nor ſhall he be re- 
ceived to ſay that the Judges gave a 
Judgment, and that the Clerks have 
entered it contrary to the Judgment. 
OW. 49, 50. Paſch. 36. Eliz. Anon. cites, 


10 Ed. 3. 40. 


Where 


TR. © 289 


Where the Judge that took the Nj I Abe Judee dies 
: . efore the Re- 
prius dies before the Return of the Poſtea turn of the Pot- 
certified, the Clerk of the Aſſize may '* the Clerke 

: 0 e Aſſize or 
well certify it; or the Executors of the Executors of the 
Judge upon Certiorari directed to them . . er- 
tor this Hoſtea. Tenk. 164. Pl. 4. Cites 


D. 163. 
And in Jenk. 216. PI. 59. it ſaid that Clerke of Aſſae 


1 , - ma} certify it 
the Clerk of Aſſize may certify it though thek his Office 
his Office is determined, for he was be determined. 


{worn to execute the ſaid Office. 


If the Clerk of Aſſize or Ni prius Miſtakes in the 

hath miſtaken in drawing up the Poſtea sd = 
he may amend it by his Notes before it 
be filed, and the Return of the Poſtea 
hath been amended by the Memory of 
the Judge who tried the Cauſe. Co. 
Car. 338. Sty. 120. Trin. 24. Car. Lo- 
el againſt Knatchford, and ice 1 Barncs's 
Notes of Caſes, &c. where the Return 
of the Poſtea was amended in which the 
fudge had miſtaken the Verdict. il 
hams againſt Jones and another, Eaſter, 
5 Cre, 2. 


When a Poſtea has been miſlaid a” where mitlais 
other has been ordered to be made by zie may be 
the Notes in the Clerk of Aſlize or Niſi Gierkvt Atlze's 
prius his Book. per Holt Ch. J. Comb. Bo 
295, 
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Fhe Court upon Motion of Council, Time for mer. 
6 ö — — . ing Arre f 
and on Cauſe ſhewn will enlarge set. 


the Time for ſpeaking in Arreſt of larged. 
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udgment; but before the Motion in 

Ho e Judgment is made the Poſtea 

the bringing in mut Be brought in, and the Record 

ene read in Court. And if the Party in whoſe 
Cuſtody the Poſtea is, neglects to bring 
it in, the other Party may give him No- 
tice to bring in the Poſtea, in order to 
move in Arreſt of Judgment. 12 Mhd. 
385. But in Salk. 78. it is ſaid that ſuch 
Notice ought not to be given but the 
better Way is to give a Rule upon the 
Poſtea for bringing it into e for 
that is Notice of itſelf. 


ne babes Altho the Verdict given be prejudi- 
cho“ the Verdict Cial to the Plaintiff as he conceives, yet 
>: ehrte do he ought to bring in the Poſtea, that if 
Court witl en- he will not enter the Verdict, the De- 
OY fendant may, and if he or his Attorney 

if it be in his Hands, do not bring 1t in, 

the Court will enforce it, for it is the 


Record of the Court. L. L. P. R. 337, 
338. 


ce Cour will There is no general Rule of Court for 
Clerk of Ame the Clerk of Aſſize or Ni prius to 
ro bringintle bring in the Poſtea by a preciſe Time, 
. but if it be not returned in convenient 
Time, the Court may be moved to 


have it brought in ſpeedily. 2 Lill. . 
R. 


ops 1 Once a Poſtea is brought into Court, 
111188 If 11a 1d a 
tho! the Plaintiff take it out again, yet 


takes it out a- 


gain, yet it re- jt remains in the Pofſeſfion of the Court, 


mall in the 

* - . 197 
Polle fin of the 411 
Court. 


* 


Trial. 


and the Officer of the Court may com- 
mand the Plaintiff to bring it in. 12 


Mod. 385. 


And as it has been before ſaid, due Caufes of Arreſt 


Notice 1s to be given of a Motion in Ar- 
reſt of Judgment; and here let it be 
obſerved that Arreſt of Judgment 1s ei- 
ther for Matter intrinſick, that is, ſuch 
as appears by the Record itſelf, which 
will render the Judgment erroneous and 
reverſible, or exſtrinſick; that is, ſome 
foreign Matter ſuggeſted to the Court, 
that proves the Writ abated ; for it 1s 
not enough, that it proves the Writ is 
only abateable. The old Courſe of tak- 
ing Advantage in Arreſt of Judgment, 
was thus, the Party after a genera! Ver- 
dict, having a Day in Court (for io he 
has to Matters of Law, tho' not of Fact) 
did aſſign his Exception in Arreſt of 
Judgment by Way of Plea, and it was 
called Pleading in Arreſt of Judgment. 
1 Salk. 78 Paſch. 11 M. 3 B. R. anon. 


The general Cauſes of Arreſt of Judg- 
ment are Want of Notice of Trial; 
where it appears that the Plaintiif hath 
no Caute of Action, for material Defect 
in Pleading, where more is given and 
ſound by the Verdict, than laid in the 
Declaration, but in this Caſe, the Plain- 
tiff may. remit the Overplus and pray 
ſudgment for the Reſidue. 10 Hep. 115. 
Where it appears that the Money de- 
manded is not yet payable; fo-for the 

U 2» uncer- 


<4 
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of Judgment. 


The old Courſe 
of taking Ad- 
vantage in Ar- 
reſt of Judg- 
ment. 


Cauſes of Arreſt 


ol Judgment. 
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uncertainty of a Verdi&; where it ap- 
pears the Jury gave Damages for what 
was done after the Action brought, Ec. 
and note, all Matters of Fact are to be 
made out by proper Affidavits. 


Ibidem, Judgment upon a Demurrer and a 
Writ of Enquiry executed at the Return 
the Party may ſhew any Thing in Ar- 
reſt of judgment, for Judgment is not 
compleat until the laſt Judgment. 7ſt. 
Leg. 300. 


lvidem. A Man may ſhew any Thing in Ar- 
| reſt of Judgment, which will make Er- 
ror if the Judgment be given. U/bidem, 

300, 301. 


Ibidem. If the Venue be changed after Notice 
of Trial, freſh Notice muſt be given, 
otherwiſe Judgment will be ſet aſide. 


Iuſt Leg. 193. 


No Motion for = There cannot be a Motion for a new 

Motion in Arreſt Trial after a Motion in Arreſt of Judg- 
2 ment, tho' there may be the latter after 

the former hath been made and rejected 

Salk. 647. Sed Quer. if Matter had 

been diſcloſed after the Motion in Arreſt 

of Judgment, and before Judgment was 

pronounced, as that the Jury had deter- 


nuned their Verdict by caſting Lots, Cc. 


Heath of Plan- Tf the Defendant moves in Arreſt of 
tit after Motion i 
Judgment, whereupon Judgment is {tay- 


ia Arreit of 


Judgment. ed ſeveral Terms, and then the Plaintiff 
dies 


0 


ö 


Judgment. 


dies, the Court may give judgment 
Nunc pro tunc, as of the firſt Ferm 
when it was moved. I Sid. 462. 


If after a Verdict for the Plaintiff, the 
Defendant by his Council moves in Ar- 
reſt of Judgment, the Defendant in that 
Caſe is to be at the whole Charges for 
Books for the Court. 


Judgment. 


OK£E in his firſt [nflitutes, 39. 
tells us, that Judicium is quaſi Ju- 
11s dittum, the very Voice of Law and 
Right; and the antient Words of a 
Judgment are very ſignificant, which are, 
Confideratum eft, becauſe that Judgment 
is ever given by the Court upon due 
Conſideration, and ſome Judgments are 
Final, others Interlocutory. 


An interlocutory Judgment, is the 
Judgment that the Court gives upon due 
Conlideration had of the Matter, that 


the Plaintiff ought to recover; but it 


being uncertain what Damages he ought 
to recover, therefore a final Judgment 
cannot be given, until the Sheriff by a 
Jury, on a Writ of Enquiry has aſcer- 
tained the Damages; and when they 
are aſcertained by ſuch Jury, the Inquiſi- 


tion taken thereon is to be returned.“ 


33 and 
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Motion dy De- 
endant in Arrett 
of Judgment, he 
is to be at the 
Charges for 
Boos for the 
Judges. 


Judgment, What. 


Judęments are 
int erlocutory and 
final, 


Interlocutory 
and final Judg- 
ment, what. 
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Judgment. 


and upon ſuch Return the Court gives 
final Judgment, that the Party ſhall re- 
cover the Damages found by the Jury, 
and the Coſts added thereto by the pro- 
per Officer of the Court by Way of In- 
creaſe; that he may ſuffer as little as 
poſſible in the Suit. 


But this interlocutory Judgment 1s on- 
ly on Nihil dicit, in Actions on the Caſe, 
Treſpaſs, or Covenant, Demurrer, s. 
for in Debt it is a perfect Judgment as 
ſoon as ſigned, or marked by the Officer 
on the back of the Declaration, and 
there needs no Writ of Enquiry. 


A Judgment may be given, not only 
upon the Trial of the Iflue, but by De- 
fault, nibil dici non ſum Informatus, 
Confeſſion or on Demurrer. 


After a Declaration is filed in a Cauſe, 
the Plaintiff may, if he will, without 
going to Trial, or any Verdict, accept 
of a Judgment from the Defendant 
which Judgment if the Action be in 
Debt, and the Defendant hath not plead- 
ed, is to be by a Conſent, in which the 
Defendant by his Attorney acknow- 
ledges the Debt, and conſents to Judg- 
ment with Releaſe of Errors, and Stay of 
Execution, until iuch a Day as is agreed 
upon between tne Plaintiff and Deten- 
dant: And this Conſent is by an Attorney's 
Motion to be made a Rule of Courr, 
with Judgment for the Plaintiff; If it be 
an 


Judgment, 295 


an Action on the Caſe, Treſpaſs, Trover, 
Covenant, Sc. there muſt be a Plea 
filed in which the Defendant confeſſes 
the Action, and aſcertains the Damages, 


2 
Wo. 
Ordered by the Court that from hence- 1 


forth no Judgment by Confeſſion be en idem. 
tered, before a Rule be given in Court, or 
by Conſent before the Lord Chief Baron, 
or in his Abſence before one of the Ba- 


rons in his Chamber. 


If the Defendant hath pleaded, then j,gmeat by 
he is to file another Plea, in which, he re- „ 
linquiſhes his former Plea, and confeſſes 
the Action; and if the Action be in 
Debt, he acknowledges the Debt; and if 
on the Caſe, Treſpaſs, Trover, Cove- 
nant, Sc. he conſeſſes the Action, and 
aſcertains the Damages, with Releaſe of 
Errors and Stay of Execution as afore- 
ſaid; and on theſe Pleas of Confeſſion, 


the Plaintiff by his Council moves for 


Judgment and gets Judgment abſolute. 


It is ſaid that if a Defendant gives Jodgraent with 
judgment with Stay of Execution until , plage 
a certain Day, the Plaintiff may not- may before the 

: . . 3 Day ſue forth a 
withſtanding ſuch Stay of Execution, Cg, $,:44:;- 


ine forth a Capias ad Saligfaciendum, Or enum, to ground 


a Teftatum on, a- 


other Execution, to the Sheriff of the gat the De- 


to warrant 2 Sy: 


County where the Action is laid returna- tendant, but not 


ble before the Day, as a Foundation for „ feier againtt 
a Teſlatum Execution againſt the Defen- he Bail. 
dant; Sed guzr. But no Capias ad Sa bis- 
factendum, ſhall in ſuch Caſe be ſued 
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Judgment. 


forth to warrant a Scire facias againſt the 
Bail, becauſe it is to the Prejudice of a 


third Perſon. 


If a Verdict paſs ſor the Plaintiff, and 
he will not enter his Judgment, the De- 
fendant by Motion of Court may oblige 
him to it, to the End he may plead it to 
another Action. 2 Lill, 97. 1 Dany. 
722. 


Judgments are not only to be ſigned 
by the Judge, but entered of Record, 
before which they are not Judgments, 
and in a Judgment given to recover a 
Sum of Money, the Sum mult be enter- 
ed in Words at Length, and not in Fi- 
gures, which may be eaſily altered, 
2 Lill, 103. 3 Lev. 430. 


In Debt on Specialty, the whole and 
exact Sum muſt be demanded, or the 
Judgment upon it will not be good. 
3 Mod. 41. 


A judgment by Default, is not to be 
impeached where the Party makes De- 
fence upon the Writ of Enquiry. Mod 
Caſ. 289. 


Upon Payment of Coſts, the Court 
will ſet aſide a Judgment by Default, 
tho” it be regularly ſigned, if the Plain- 
tiff has not loſt a Trial. 1 SK. 402. 


By 


cy 


Judgment. 


By 7 Will. 3. ch. J. in all Actions, 
Real, Perſonal, or Mixt, the Death of 
either Party between the Verdict, and 
the Judgment ſhall not be alleged for 
Error, fo as Judgment be entered with- 
in two Terms after ſuch Verdict. 


By 5 Hill 3. ch. 6. where any Execu- 
tors or Adminiſtrators to any Perſon de- 
ceaſed, ſhall obtain any Judgment in 
Law, in any of the King's Courts of 
Record within this Kingdom, in their 
own Names for any Debt due to the Teſ- 
tator or Inteſtate, and ſhall happen to 
die before any Execution ſued forth, in 
ſuch Caſe, any Adminiſtrator or Admi- 
niſtrators of the Goods unadminiſtred, 
of the firſt Teſtator or Inteſtate, may 
ſue forth a Scire facias upon the ſame, 
and have the Benefit thereof as fully, 
as ſuch Executor or Adminiſtrator might 
have had if Living. But this was other- 
wiſe at the common Law before this 
Statute, as the Adminiſtrator of the 
Goods unadminiſtred, was accounted 
no Way Party or Privy to the Judgment, 
but a mere Stranger to it. Inſt. Leg. 88. 
2 Lill. 50s: 


By 0 ill. 3. ch. 35. the Death of the 
Plaintiff (after interlocutory and before 
final Judgment) ſhall not abate the Acti- 
on in any Court of Record; but his Exe- 
cutors or Adminiſtrators may proceed to 
final Judgment againſt the Defendant, 
as he miglit if alive (if the Action might 

be 


297 
Death not to be 


alleged for 
Error. 


Adminiſtrators 
de b:ms nin may 
ſue a Scire facts. 


Sgire facras. 


Death of Plain- 
ritt or Defen- 
dant after inter- 
locutory and be- 
fore final ſudg- 
ment, ſhall not 
abate the Acti- 
on, but the Exc- 
cutor may by 
Scire facias have 


Judgment, Ee. 
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|. 188 298 Judgment. 

. be maintained originally by an Execy. 
„ tor, Fc.) and fo if the Defendant ſhall 
„ # die, yet the Plaintiff or his Executors or 
4 | Adminiſtrators, may proceed againſt the 
114% Executors or Adminiſtrators of ſuch De- 
[1049 fendant to a final Judgment, as if the 
[R438 Defendant had been living, if the Adti- 
1 on might be originally brought againſt 
„ the Executor, c. And in ſuch Caſe, 
„ of the Death of ſuch Plaintiff as afore- 
n | | faid, his Executors, c. may ſue out a 
„ Saure farias, Scire facias againſt the Defendant if then 
„ | living, or if dead, againſt his Exccu— 
„ tors, Sc. ſor reviving and continuing 

1 ſuch Suit, and for them to ſhew Cauſe, 
1 why the Plaintiff his Executors, Se. 

1-104 ſhould not proceed to Judgment final; 

| 40% and if at the Return thereof they appear, 

\ {1 (7/1 but ſhew no ſufficient Cauſe, or (in De- 
1 fault of Appearance) it be returned that 
1 they were duly warned, or aſter two 
| Hl 6 {| Writs of Scrre facias, it be returned they 
| 1834 could not be found, or had nothing by 
„ which they could be ſummoned, a Writ 
l of Enquiry of Damages ſhall be award- 

| 185.8 ed for the Plaintiff, on the Return where- 

1 1380078 of duly executed, Judgment final ſhall 

| 1:2 | be given for him againſt ſuch Defen- 

14 1 * a dant. 

1 

1:3 4 Judgment tobe But Care muſt be taken how you enter 

| IE againſt the Ad- : 3 

3 miniftrator, that Judgment; ſor in Salk. 42. in the 

1 Caſe of Weſton and James, the Court were 

3 inclined to be of Opinion, that the Juds- I 

14 1 ment ſhould not be, that the Plaintiff : 

=o. ſhould | 
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hould recover againſt the Inteſtate, but 
againſt the Adminiſtrator. 


And note, whether the Plaintiff as The Plea to 
Executor, or Adminiſtrator ſues out ſuch 
Sire facias, the Defendant cannot plead 
to the Scire facias, Matter to avoid the 
Action, but only inArreſt of theJudgment ; 
becauſe the Executor or Adminiſtrator 
thall do no more to the Scire facias, than 
the Teſtator or Inteſtate could have done 
to the Judgment before. Smith againſt 
Hernon, 1 Salk. 315. 


And by faid laſt mentioned Statute, Where two or 


more are Plain- 


where two or more are Plaintiffs in any ii: or Defen- 


Action, againſt two or more Defendants, nts, Death. ct 


one of them 


the Death of one or more of fuch Plain- mal not abate 
tiffs or Defendants, ſhall not abate the te Writ 
Writ in ſuch Action, but that the ſame | 
being ſuggeſted upon tne Roll or Record Sugseftion. 
of ſuch Action, the ſurviving Plaintiff 

or Plaintiffs may proceed to Judgment, 

againſt ſuch ſurviving Defendant or De- 

fendants, as if fuch Death had not 

been. See Amendment and Feofail, Er- 


ror, Scire facias. 


Tudoments 


Judgment. 299 


ſuch Scire facias. 
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Fudgments acknowledged fir 
Debts. 


The Courſe: of HE Courſe for one to acknoy. 
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Death of the 
Party counter- 
mand of the 
Warrant, 


Warrant of At- 
torney from 4 

Feme Sole who 
after wards mar- 


TICS, 


Rags ledge a Judgment for Debt, is for 
Debts. him that doth acknowledge it to give a 


general Warrant of Attorney to any 
Attorney, or ſome particular Attorney of 
a Court, or to any Attorney of any of lis 
Majeſty's Courts of Record, to appear 
for him at the Suit of the Party, unto 
whom the Judgment is to be acknoy- 
ledged, upon a Declaration to be filed in 
any of the ſaid Courts againſt him, and 
then to plead Non ſum Informatus, C- 
novil Aclionem, &c. or to let it pals by 
nibil dicit ; whereupon Judgment is en- 
tered for want of a Plea. 2 Lill. 105, 


If one gives a Warrant of Attorney to 
confeſs Judgment, and dies before it is 
confeſſed, this is a countermand of the 
Warrant. 1 Yent. 310. However where 
the Perſon dies in Term Time, it is ge- 


nerally practiced to enter the Judgment 
after his Death, by making the Appear- 


ance the firſt Day of Term. Sce Page 
302. 


If a Feme Sole gives Warrant of At- 
torney to confeſs Judgment, and marries 
before it is entered, the Warrant is coun- 
termanded, and ſhall not be entered 

againſt 


ts. 


Judgments acknowledged for Debti. 301 
againſt Huſband and Wife. 1 Salk. 
339. 


Theſe Judgments are uſually entered Theſe Judg- | 
againſt Perſons intitled to Privilege of eee e e 
Parliament, not only in Time of Privi- f Privilege. 
lege, but during the Sitting of Parlia- 
ment, they being the common Securities 


of the Kingdom. 


If a Peer of the Realm and a common Separate Judg- 


ments to be en- 


Perſon be jointly and ſeverally bound in (Lc 1gaintt a 
a Bond, let ſeparate Judgments be enter- Pecr and com- 
ed againſt them; otherwiſe, you cannot W Fm 
have Execution againſt the Perſcn of the 

Party that is joined with the Peer. 


A Man may at one and the ſame Time Mark'd Writ 
have an Execution, againſt the Lands or an Execurior 
Goods, and a Mark'd Writ againſt the Jjuigment- 
Body of the Defendant upon the fame 
judgment, and if the Plaintiff proceeds 
upon the Writ, he muſt declare upon 
the Judgment, and an atteſted Copy of 
the Judgment proved upon the Trial, 
thall be ſufficient Evidence for the Jury 
to find a Verdict for the Plaintiff But 
note, when Judgment is entered on a 
Pond, the Action muſt be brought upon 
the Judgment, it cannot be upon the 
zond; the Security is changed. 


t is dangerous to take a judgment ac- Judzment ente:- 


knowledged in the Vacation, as of the u Vaio 


Term 
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302. 


The Method of 
entering Judg- 
ments after the 
| Death of the O- 
bligor or Obligee, 


ibm, 


Ibidem, 


Fudg ments acknowledged for Debt. 


Term Precedent, and if any ſuch Judg. 
ment be taken, the Warrant of Attor- 
ney to confeſs the ſame muſt bear Date 
before, or in the Term whereof it is 
confeſſed ; but the ſafeſt Way is to make 
it a Judgment of the ſubſequent Term, 
tho' common Practice 1s otherwiſe. 2 


Lill, 103. 


Where the Perſon who gives a War- 
rant of Attorney to confeis Judgment, 
dies before Juugment is entered; if he 
dies in the Vacation Time, and the 
Warrant of Attorney was executed be- 
fore the Vacation, Judgment may be en- 
tered any Time before the Eſſoi'en Day 
of the enſuing Term as of the preceding 
Term, by making the Day of Appear- 
ance, on any Day, in the preceding 
Term, ſubſequent to the Day, on which 
the Warrant was executed. If he dies 
in Term Time, then the Judgment may 
be entered at any Time in the ſame 
Term, but the Day of Appearance muſt 
be before his Death, and in the fame 


Term. 


The Practice is the ſame, when the 
Obligee dies before Judgment entered. 


But Judgment is never entered after 
the laſt Day of the Vacation, if the 
Death happens in the Vacation; or after 
the laſt Day of the Term, if the 
Death happens in Term; in 

ale 


14 


Nh 


Judgments acknowledged for Debts. 


Caſe of the Death of the Obligor or O- 
bligee. 


Where a Bond is given dated in Vaca- 
tion Time with a Warrant of Attorney 
in the uſual Manner, to enter Judgment 
as of any Term or Time whatſoever; it 
is generally received, that Judgment 
cannot be entered as of the Term before, 
as it would appear upon the Face of the 
Record, that the Judgment was of 4 
Term before the Debt commenced. So 
that by this Rule, if in this Caſe, either 
the Obligor or Obligee ſhould happen to 
die, no Judgment can ever be entered on 
that Warrant, for that it cannot be en- 
tered as of any Term, after the Death 
of either the Obligor or Obligee, there 
is no Doubt. Seed quer. it Judgment 
ihould be entered, on ſuch a Bond and 
Warrant as of the preceding Term, and 
before the Eſſoi'en Day of the ſucceed- 
ing Term, if it would not be good by 
Relation ? for the Day of figning 1s ma- 
terial only with Reſpect of charging 
Lands; and if the whole Term and the 
Vacation after i it, be not conſidered as but 
one Day in the Law ? 


Now in order to obviate theſe Dith- 
culties, where Bonds and Warrants are 
thus executed in Vacation Time, or in 
order to give Precedence, or to give No- 
tice to Purchalers, it is practiced by {ome 
Attornies to enter Judgment as of the 
preceding Term, with a Blank for the 

: Vale 


303 


Bond and War- 
rant dated in Va- 
cation, how 
Judgment is to 
be entered. 


Ibidem. 
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Willem. 


Tadgment with 
Stay of Executi- 
on, or for In- 

deranity or Per- 
formance of Co- 


venants. 


Judgment. acknowledged for Debts, 


Date of the Bond; and ſometimes 
Bonds and Warrants executed in Vaca- 
tion Time, are antedated , that is, they 
are made to bear Date the laſt Day, or 
tome Day preceding the laſt Day of the 
foregoing Ferm; but how tar a Judg- 
ment in eitner of theſe Cates, if it 
ſhould be called in Queſtion, though it 
may be good againſt the Conuzor and his 
Hers, wouki avail with reſpect to Pur- 
Chaſers or other Creditors, is well worth 
conſidering. | 


There is another Method fometimes 
practiced, and which teems to be by far 
the beſt, and that 1s, to draw the War- 
rant of Attorney in fuch a Manner, as to 
impower to enter Judgment as of the 
precedent Term, or as of any ſubſequent 
Ferm, and then there need not be any 
Blank left for the Date of the Bond, 
for the Warrant of Attorney and the 
Releaſe of Errors in it, will ſupport the 
judgment. * 


Where a Warrant of Attorney to en- 
ter Judgment, 1s executed with Stay of 
Execution, and that Judgment is enter- 
ed before the Day of Payment; you en- 
ter on the Margin thus, wth Stay of £xe- 
culion until, &c. and if it is a wann, 

or 


* Tt is to be wiſhed (if it could properly be 
done,) that ſome Rule was made to ſetile this Dif- 
culty, as to entering Judgments in Vacation Time, 
upon Warrants then executed. 
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? for Indemnity, you enter in the Margin, 
1- Indemnity ; The Rule is the ſame where 
y itis for Performance of Covenants. 
N | 
e If a Warrant of Attorney be given to A Warrant of 

, Attorney to two, 
7 two Perſons, and one dies before Judg- and one dies, 
t ment is entered, the Judgment may be Judgment in the N 
| , R . Name of the . 
t in the Name of the Survivor, with A Survivor. | l 
$ Suggeſtion of the Death of the Party. | 
| . 
5 3 | 1 
1 A Man gave a4 Bond and Judgment Execution iſſued . a 


defeaſanced upon Payment of Money on 3 | "0 
ſuch a Day, and it was agreed that Exe- 


| cution ſhould not be ſued out before; 1 
but a Tieri facias, was ſued out a Month Ihe 1 
vt 


a before, and executed upon Demand 
and Nonpayment of the Money: And 
tho' this was a Breach of Agreement, 
ſince it was for a juſt Debt, the Court 
would not undo any Thing, for fear it 
| would fruſtrate the Judgment. Mod. 


af. 49. 


„ 1 % & —_ 


On theſe Judgments a Releaſe of Er- Relcafe of H. 
rors is uſually entered into, at the Time „ 05 
| of the Warrant of Attorney given, or Attamey. 
| judgment had. And when a Judgment is 
fatisfied, it is to be acknowledged on Re- 
cord by Attorney. 


Ordered upon Motion of Sir Joby "<> 775 2 
Temple, Knight, his Majeſty's Solicitor judgment may 
General of Council, with Thomas Scud- be entered ind a- 


. a cation in the Ab- 
more, Eſq; that for the future, in the Ab- fence of the Ba- 
{ence of all the Barons of this Court, being | 
all out of "Town, that Judgment may 
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Cauntiuvn to At- 
torney againſt 
acting under 


Warrants of At- 


eoraey atteſted 


dy themiclves, 


vit Aclionem, tax and allow the Plaintiff 
in ſuch Judgment, the Coſts of entering 
the Appearance for the Defendant, and 
the Attorney's Fee for the acknowledg: 
ing the Action thereupon. And it is fur- 
ther ordered, that if at any Time for the 
future, it ſhall happen, none of the 
Tudges of this Court to be in Town, 
that then the Officer may iſſue Execu- 
tions upon ſuch Judgments, by Cognory 
Actionem or otherwiſe, of Courſe, not- 
withſtanding the Ablence of the faid 
Judges at the Time of the iſſuing of ſuch 
Execution. 


|; 14% i; 

| 17% 306 Judgments acknowledged for Debts, 
[489 ; ? | be entered by Cognouit Aclionem of 
| 1 | Courſe, by the Officer of the Pleas Office 
i of this Court, by Conſent of two Attor- 
| 3. nies for the Plaintiff and Defendant, as 
„ b hath been heretofore accuſtomed and 
101% uſed. 

184 R. 

j * 175 

FR 1 8 Ordered that the Clerk of the Pleas 
i N 15 The Cofts to be Office of this Court, do for the future, 
"Fad % taxed on Judg- upon all Judgments entered by Cogns- 
42 


And note, it is frequently practiſed by 
Attornies, to ſign Judgments, and allo 
Satisfactions on Record by Virtue of 
Warrants of Attorney for that Purpoſe 
atteſted by themſelves; but they ſhould 
conſider what the Conſequences might be, 


8 if the Execution of one of theſe War- 


rants ſhould ever happen to be called in 
Queſtion, and that the Proof of it de- 
pended only on the ſingle Evidence of 
the Perſon who had acted under it. 1 
ie 


Statutes relating to Tudgments, &c. 


The ſeveral Statutes relating 
to Tudgments, and the aſ- 


ſigning thereof. 


Y Stat. Will. 3. ch. 12. any Judge 

or Officer, of the King's Courts at 
Dublin, that ſhall ſign any Judgment, 
ſhall at the ſigning of the ſame, without 
Fee) ſet down the Day of the Month, 
and Year, of his fo doing, upon the Pa- 
per, Book, Docket, or Record,. which 
he ſhall ſign; which thall alſo be entered 
upon the Margin of the Roll of the Re- 
cord, where the ſaid Judgment ſhall be 


entered. 


And ſuch Judgments as againſt Pur- 
chaſers bona fide for valuable Conſidera- 
tion, of Lands, Sc. to be charged there- 
by, ſhall be Judgments only from ſuch 
Vime, as they ſhall be ſo ſigned; and 
mall not relate to the firſt Day of the 
Term whereof they are entered, or the 
Day of Return, or filing the Bail. 


The above Act, was enacted, to reme- 
dy the Grievances that Purchaſers often 
ſuffered, by Judgments many Times relat- 
ing to the firſt Day of the Term whereof 


397 


Judges and Offi 
cers ſigning Judg- 
ments to let 
down the Day 
and the Year on 
the Paper, Book, 
Docket or Re- 
cord, 


To bind Purcha- 
ſers from that 
Time only. 


The Intent of 
the Ad. 


they were entered, or the Day of he Re- 


turn of the Original, or filing the Bail, 
and binding the Defendant's Lands from 
that Time, altho' in Truth they were 
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acknowledged, or ſuffered, or ſigned in 
the Vacation Time after the ſaid Term. 


Incumbranees By 2 Ann. Ch. 6. pars. all Debts and 
„ other real Incumbrances that do, may or 
bow and where ſhall before the firſt of February, 1703, 
to ve enrored. Charge any Eſtate of any Papiſt ; ſhall 
on or before the firſt of June, 1704, be 
enrolled in the Court of Exchequer, in 
Rolls to be appointed by the Court, 
which ſhall be kept in ſome publick 
Place belonging to the ſaid Court, to be 
appointed by the Court, where all Per- 
tons may have the Peruſal of them; and in 
Default of ſuch Enrollment, ſuch Debts, 
Sc. ſhall not charge any Lands of ſuch 
Papiſt, during ſuch Time as the ſame 
ſhall belong to a Proteſtant; and all 
Debts and Incumbrances to be contract- 
ed, and made after the firſt of February, 
170g, that ſhall charge the real Eſtate of 
ſuch Papiſt, ſhall, within ſix Months next 
after the making thereof, be enrolled in 
the Court of Exchequer as aforeſaid ; and 
in Default thereof, the ſame ſhall not 
charge ſuch Lands during ſuch Time as 
they ſhall belong to a Proteſtant. 


8h ay, 1704 It is ordered by the Court, That all 


R Ul. E. 
All Debts, Se. Debts and other real Incumbrances upon 


+ u. the real Eſtates of Papiſts within this 
to encolled in the Kingdom of [reland, be entered and en- 
Audror ene: rolled in his Majeſty's Auditor General's 
Office, purſuant to a late Act of Parlia- 

ment made in this Kingdom, recited 

an 


Statutes relating to Judgments, &c. 


an Act to prevent the further growth of 
Popery. | * 


309 


After the making of this Statute and Ibidew, 


Rule, it was practiced to enter Judg- 


ments in ſome one of the Offices, ei- 
ther of the King's-Bench, Common-Lleas, 
or of this Court, and afterwards to en- 


roll them in the Auditor General's Office; 


but it ſhould ſeem by this Act that if 


Judgments againſt Papiſts, are entered 
in this Court within the fix Months, 
that there is no Occaſion for enrolling 
them in the Auditor General's Office; 
and it was ſo determined in the Caſe of 
Betagh againſt Hamlin, 20th” November, 


1747. But note, it was not known, at 
the Time of this Determination, that 


Mr 


the above Rule was in being. 


By Stat. 6 Geo. x. ch. 6. S. 19. no Sa 
tisfaction ſhall be entered on the Record 
of any Judgment, upon the Motion of 
any Attorney, except the ſaid Attorney 
ſhall prove his Warrant for acknowledg- 
ing ſuch Satisfaction, by Affidavit of one 


No Satisfaction 
of any Judgment 
ſhall be entered 
of Record by At- 
torney, except 
he prove his 
Warrant by Affi- 
davit of one Wit- 
neſs. 


credible Witneſs in Writing, to be filed 


in the Office where ſuch Judgment is ac- 
knowledged. 5 


Notwithſtanding the aforeſaid Act, 7 
Mill. 3. great Damage and Inconveni- 
ency, happened not only to Purchaſers 
and Mortgagees, but alſo to the Heirs, 
Executors, or Adminiſtrators of Perſons 


deceaſed, by Judgments entered upon 
X 3 Record 


- — 


D 
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Record in his Majeſty's Courts at Dublin, 
notwithſtanding the ſaid Law, by Rea- 
ſon of the Difficulty there was in finding 

ut ſuch Judgments ; in regard that at- 
ter the ſigning of ſuch Docket or Record 
by any of the Judges or Barons, the 
Plaintiff or his Attorney, did ſometimes 
keep the Docket or Record fo ſigned, for 
a conſiderable Time in his Cuſtody, be- 
fore the ſame was brought to the proper 
Court to be entered on Record. There- 
fore for Remedy thereof, 


The Day of the Tt was enacted by 3 Geo. 2. ch. 7. 
Month and Year 
that Judgments That upon the Docket or Record of every 


are brought in» Judgment acknowledged before, or ſign⸗ 
the Record, and Ed by any Judge or Baron according to 7 
allo cn the Mar- ill. 3. ch. 12. by which the Day of the 
St Month and Year of the Judge or Officer's 
| ſigning the ſame, was to be ſet down upon 
thePaper, Book, Docket, or Record, which 

he ſhould ſign, and which was to be en- 

tered on the. Margin of the Roll of ſuch 

Record, Sc. as ſoon as the ſame is 

brought into the proper Office, to be en- 

| Me: of Record; the Officer who 1s to 

enter it, ſhall upon ſuch Docket or Re- 
cord, mark the Day of the Moath and 
Year that it is brought in; which Day of 
the Month and Year, ſhall be alſo enter- 
ed on the Margin of the Roll of the Re- 
cord, when the ſaid Judgment ſhall be 
entered, as well as the Day when it was 

acknowledged and ſigned as aforeſaid. 
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Statutes relating to Judgments, &c. 


Such Judgments as againſt Purchaſers 
or Mortgagees Bona fide tor valuable Con 
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How Purchaſcrs 


7 or Mortgagees 
- are to be charged 


fideration of Lands. &c. to be charged thereby. 
thereby, ſhall in Conſideration of Law, 
be Judgmentsonly from ſuch Time as they 
ſhail be brought into the proper Office, 
to be entered of Record, and ſigned by 
the proper Ofhcer on fuch Docket as a- 
ſorcſaid; and ſhall not have any Prefe 
rence againſt Heirs, Exccutors, or Admi- 
niſtrators in their Adminiſtration, to 


their Anceſtors, Teſtators, 


or Inteſ- 


tates Eſtates, but from the Time afore- 


ſald. 


By the 15 Geo. 2. ch. 6. the above Sta 
tute is continued for eleven Years from 
the 25th March, 1742, and from thence 
to the End of the then next Seſſion of 


Parliament, * 


By the 8 Geo. 1. ch. 6. pars, it is e- 
nacted, that the Prothonotaries of the 
chief Place and Common-Pleas, the Clerk 
of the Pleas of the Excheguer, and the 
Clerk of the Recognizance and Statute 
Staple of the Clancery, and their Depu- 
ties, when any Search is required to be 
made by any of them, concerning any 
Judgments, Statutes Staple, Merchant, 


or Recognizance entered ſince the 29th 
Day of May, 1660, or which hereafter 
thall be entered in any of the Courts a- 


* Our, is not 
„ . 

this Stat, now 

expired. 


Negative Certi- 
ficate. 


ſoreſaid, when no Judgment, Statute, or 


Recognizance, can be found entered in 
any of the ſaid Courts, againſt the Per- 
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Aſſignment ot 
Judgments. 


Statutes relating to Juagmends, &c. 


ſon concerning whom ſuch Search is re- 
quired to be made; in ſuch Caſe, ſuch 
Prothonotary, Sc. ſhall give a Certifi- 
cate under his Hand, that having made 
diligent Search in his Ofhce, he does not 
find any Judgment, Statute, or Recog- 
nizance, entered againſt the Perſon con- 
cerning whom ſuch Search is made; or 
if any Judgment, Statute, or Recogni- 
zance, be entered againſt the Perſon 
concerning whom ſuch Search is made, 
then they ſhall reſpectively certify they 
only find ſuch Judgment. Statute, and 
Recognizance entered againſt the Perſon 
mentioned in ſuch Certificate, and no o- 
ther ; which Certificates the ſaid Protho- 
notaries, c. ſhall ſign, and give under 
their Hand; and if any of the Officers a- 
toreſaid, or Deputies, ſhall be guilty of 
any Fraud, or Neglect, in making any 
ſuch Certificate, whereby any Perſon 
ſhall be aggrieved or damnified, ſuch Per- 
ſon his Heirs, Executors, or Adminiſtra- 
tors, ſhall recover his Damages againſt 
ſuch Officer or Deputy with full Coſts. 


All the aforeſaid Judgments may by 
the Conuſees thereof or the Perſons who 
obtain the ſame, at any Time after the 
ſaid Judgments are fo acknowledged, 
or obtained, be aſſigned over and tranſ- 
ferred to others for Conſiderations given, 
or to protect the Purchaſe of Eſtates ; 
but before the Statute of 9 Ges. 2. ch. 5: 
as the Law then ſtood, ſuch Aſſignments 
were no more than equitable Securities 


I 
. 
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in the Hands of the Aſſignees; and the 
Alügnees of ſuch Judgments, could not 
revive or diſcharge the fame in their own 
Names, but in the Names of the Conu— 
{ees, or Perſons who obtained ſuch Judg- 
ments, or their Repreſentatives ; which 
was often attended with great Inconven1- 
encics, as the Conuſees after ſuch Aſlign- 
ment, might have entered Satisfaction 
on the Record of ſuch Judgment, with- 
out the Knowledge or Conſent of the 
Aſtignee. For Remedy whereof, 


By the ſaid Statate 9 Geo. 2. ch. 5. it is The 2000 . 
enacted, That where any Conuſee of aJudg- 3 ” 
ment, Statute,Staple,or Merchant, his Exe- 
cutors or Adminiſtrators, ſhall aflion the 
ſame; ſuch Conuiee his Executors or Admi- 
niſtrators ſhall alſo perfect a Memorial of 
ſuch Aſſignment, under Hand and Seal, 


upon Parchmentor Vellum, atteſted by two 


[- or more credible Witnefles,containing the 
b | Name or Names, and Addition of the 
[ E Perſon or Perfons aſſigning, the Name or 


Names of the Perſon or Perſons to whom 
aligned, and the Sum or Sums in ſuch 
Airgnment remaining due or unfatisfied 
upon ſuch Judgment or Statute, with the 
F Day and Year whercon ſuch Aſſignment 
* was perfected; and one of the Witneſſes to 
fach Memorial, who ſhall be a Witneſs 
| | to ſuch Alignment, ſhall make an Aſh- 
| E davit at the Foot of ſuch Memorial, of 

the true Perfection of ſuch Aſſignment 
and Memorial, before the Officer or Offi- 
cers where uch Judgment or Statute 


ſhall 
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The Advantages. 


the Aſſignee hath 
by the Aſſigu- 
ment. 


Statutes relating to Fudgments, &c. 


ſhall be entered, or his or their legal De- 
puties, or before any one of the Judges 
of the four Courts, or before any one of 
the Judges. of his Majeſty's Courts at 
Weſtminſter, who are impowered to take 
ſuch Affida vit; which Memorial and Affi- 
davit ſhall be lodged in the proper 
Offices, where ſuch Judgment or Statute 
is entered; and the ſeveral Officers of 
the ſaid Courts ſhall enter ſuch Memorial 
of ſuch Aſſignment, Statute, Staple, or 
Merchant, in a Roll of Parchment or 
Vellum, to be kept for that Purpoſe, in 
the: Office where ſuch Judgment, or S a- 
tute, ſhall be entered, and. the Officer is 
to indorſe on fuch Aſſignment, the Day 
of the Month, and Year, and Hour of 
the Day whereon ſuch Memorial was 
lodged and proved; and for the more ea- 
ſy finding ſuch Aſſignment, the Officer 
ſhall enter the Number and Roll where 
ſuch Aſſignment is regiſtered, at the 
Foot of each Judgment or Statute aſſign- 
ed.; for which Indorſements, Entries, 
and Affidavits upon each Memorial, fix 
Shillings and eight Pence ſhall be paid. 


After ſuch Memorial of ſuch Aitign- 
ment, ſhall be entered on ſuch Roll as 
aforeſaid, the Aſſignee of ſuch Judgment 
or Statute, his Executors, Adminiſtra- 
tors, or Aſſigns (and no other) may re- 
vive ſuch Judgment or Statute from Time 
to Time, in his or their own Name, and 
take out one or more Executions on. the 

lame 


Statutes relating to Judgments, &c. 


ſame in the Name of ſuch Aſſignee, his 
Executors, or Adminiſtrators, and ſue 
forth Execution thereon, reciting the 
ſpecial Matter; and alſo diſcharge or re- 
leaſe the ſame ; and allo in his or their 
own Names, enter Satisfaction on the 
Record of ſuch Judgment or Statute, in 
as ample Manner as the Conuſee, his 
Fxecutors, or Adminiſtrators might do; 
and the Conuſor of ſuch Judgment or Sta- 
tute, his Executors, Adminiſtrators, or 
Aſſigns, may, upon Payment to ſuch 
Aſſignee, plead Payment ſpecially to 
ſuch Aflignec; and ſuch Aſſignee, his 
Executors or Adminiſtrators may from 
Time to Time, athgn the ſame over in 
Manner aforeſaid, and ſuch Aſignment 
ſhall be proved and regiſtered in the pro- 
per Office as aforeſaid ; and fuch Aſſignee 
may revive, and ſue out Execution in 
his own Name, and diſcharge and ac- 
knowledge Satisfaction on ſuch Judgment 
or Statute as aforeſaid. 


Provided the Conuſor of ſuch Judg- 
ment or Statute, his Heirs, Executors, 
or Adminiſtrators, ſhall have the ſame 


Remedy and Defence in Law and Equi- 


ty againſt the Aſſignee, or his Repreſen- 
tatives, which he might have had againſt 
he Conuſee or his Repreſentatives, 
in LAY no ſuch Aflignment had been 
made, 


The 


315 


The Conuſor te 
have the ſame 
Defence againſt 
the Aſſignee as 
againſt the Co- 
nuſee. 


316 


The Aſſignce 
may aſſign. 
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Aſſignees of 
Judgments to 
be conſidered in 
Law and Equity 
in the Place of 
the Aſſignors, 
and may do eve- 
ry Thing they 
might have done. 
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Statutes relating to Tudgments, &c. 


The Aſſignee of any Judgment, or 
Statute already aſſigned, his Executors, 
or Adminiſtrators, may perfect ſuch Me. 
morial as aforeſaid, and have the ſame 
entered, and revive and ſue out Execu- 
tion, and acknowledge Satisfaction in 
his or their own Names, and aſſign ſuch 


Judgment or Statute in Manner afore- 
ſaid. 


This Act by the 17 Ges. 2. ch. 8. 1 
continued in full Force till the Year 17 - 
and from thence to the End of the then 
next Seſſion of Parliament. 


By Stat. 25 Geo. 2. ch. 14. every Aſſig- 
nee of Judgments, Statutes Staple, or 
Merchant, by Virtue of the aforeſaid 
Act, 9 Geo. 2. for the more effectual 
Aſſignment of Judgments, their Execu- 
tors, Adminiſtrators, or Aſſigns, may 
not only revive ſuch Judgments or Sta- 
tutes in their own Names, and take out 
Executions thereon, but may alſo bring 
an Action of Debt, or proceed thereon 
in their own Names, and be conſidered 
in the Place and Condition, either in Law 
or Equity of the Aſſignors. 


$ ire 


Scrre facias. 


Scire facias. 


H E Scire facias is a Writ Judicial, Sie ſacias what 


and when given. 


and is uſually to warn a Man to 
come and ſhew Caule to the Court, why 
Execution of a Judgment that is paſſed 
ſhould not be done, and this Writ lay 
not at the Common Law, but was given 
by the Statute of Meſiminſt. 2. ch. 45. 


And by the ſaid Statute it is enacted, 
That for all Things recorded before the 
King's Juſtices and contained in Fines, 
(whether Contracts, Covenants, Obligati- 


ons, Services for Cuſtoms acknowledged, 


or any other Things enrolled) a Writ of 


Execution ſhall be within the Year ; but 
ifrer the Year a Scire facias whereupon if 
Satisfaction be not made, or good Cauſe 
thewn, the Sheriff ſhall be commanded 
to do Execution. | 


It iſſues out of the Record, and lyes 
where Debt and Damages are recovered, 
and no Execution is ſued out within the 
Year and Day ; then, after the Year and 
the Day the Plaintiff ſhall have this Writ 
to {ſummon the Defendant to ſhew Caule, 
why there ſhould not be Execution ſued 

ut upon the Judment againſt him; and 
it he can ſhew no Caule, then there is 
Judgment, Quod Habeat Executionem. 2 
Lill. Reg. 214. 
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318 Scire farias. 


In caſe of Death And where either Plaintiff or Defendart 


rn ans ll after final Judment dies, Execution can. 
Sure fata. not be ſued out on the Judgment until, 
Scire facras iſſues, and Judgment is ob. 
tained thereupon; for iu theie Caſes, there 
is to be a new Judgment to warrant Ee 
cution. 2 Lill. 500. See the Statute 
Will. 3. ch. 35. See alto Title abate. 
ment. 
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How tobe pro- This Writ is thus to be Profecuted: 

we. firſt go to the Office where Judgment is 
entered and (unleſs it be againſt the Heir 
and Ter-tenants) you are to get two Sy? 
facias'sdrawn, commonly called a firſtard 
an alias Scire factas, the one bearing Date 
or Teſt of a Term paſt, and the other in 
the Term in which you iſſue them; and 
there muſt be fifteen Days between the 
Teſt and Return of each of them : Then 
give them to the Sheriff of the County to 
which they are directed, who mult ejiher 
return thereon a Scire fect, or two Nils 
which is as good; for two Mhils amount 
to a Scire fect. 
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5 And if the Sheriff returns two Nihils, 
: the Court upon Motion of the Plaintiff's 
Attorney will grant the Plaintiff preſent 
Judgment, and he may immediately enter 
the ſame on the back of the Scire facias 

and take out Execution at his Election; 

But when the Plantiff moves for ſudg- 
ment on the two Nis (if the Defendant 
deſires it) the Court will grant him four 
Days to plead, and ſhew Cauſe why the 
Plaintiti 
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Scire factas, 319 

Plaintiff ſhould not have Execution a- | 
gainſt him for the Debt and Coſts for- 

merly recovered : And if the Defendant 

can ſhew any good Caule, as a Releale, 

Satisfaction, or any other juſt Caule, -or 

ſufficient Diſcharge, then he may appear 

and plead his Diſcharge in Bar. 


Although the Defendant ſhould ne- Time toplead 
glect to move for Time to plead, hon Eo 
the Plaintiff moves for Judgment on the 
NMihils, yet upon Motion of the Defen- 
dant's Attorney, any time before Judg- 
ment is entered in the Oſlice, the Court 
will give the Defendant Time to plead, 
pleading an iſſuable Plea, to that the 
Plaintiff be not thereby hindered of a 
Trial : But if the Motion for Judgment 
on the Scire facrias ſhould be made on the 
laſt Day of the Term (which is generally 
the Caſe when the Execution is to iſſue 
to the ſame County where the Yenue is in 
the Judgment) the Defendant, unleſs he 
move by his Attorney Inſtanter for Time 
to plead, is for ever precluded, 


And note, where an Execution is to where ia 79. 
iſſue to a different County, from that 4 Execution tis 
# 5 2 to liſue the tgoti- 
where the Yenue is laid in the original De- on bor judgrient 
claration; in ſuch Cate, be it by Capras ad on the Sere fte. 
0 RAS and two Nil: to 
eatlsfaciendum or Fieri facias (for ar: Elegit be before the laſt 
may iſſue to any County) the Flaintiff Return of Term, 
muſt move for Judgment on the Scire 
facias and two NVibils before the laſt Re- 
turn of the Term, in order to obtain a 
Teflatum Execution, otherwiſe he can- 
not. 
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320 Scire facias, 


not iſſue the Tefatum that Term; and 
when this Return is out, the Clerk of the 
Pleas will grant you an Execution and 
Teftatum at one and the ſame Time, and 
even before the Sheriff has returned the 
Execution; however, the Plaintiff's At- 
torney regularly ſhould get the Execution 
returned, before he exccutes the Teftg- 
um. | 


ift. Feb. 1676. If on the Scire facras the Sheriff returns 
a bt 5 a Scire fect the Officer is to enter Rules 
returned, Rules to plead thereon, in the ſame manner as 
to plead to be . 

entered as on a on a Declaration. 

Declaration. 


if ine Sheriff will If you can depend upon the Sheriff's 
ie ee returning a Scire fect, you need not be at 
ſue but one die the Expence of an alias Scire facias. But 
e if two Scire facias's do iſſue, and the She- 
rift will return a Scire fect, he muſt return 
a Nhi] upon the firſt Scire facias and the 
Scire fect upon the alias Scire facias ; be- 
cauſe it appears by the alias, that a for- 
mer Scire facias has iſſued, and been de- 
livered to him, which former one muſt 
be enrolled upon the Record as well as 


the alias Scire facids. 


And butoneSire Where a Judment is to be revived 
8 Heir and againſt the Heir and Ter-tenants, an alias 
er-tenants. O. 5 > b 

Scire factas is never iſſued; for the Heir 
and Ter-tenants muſt be ſummoned, and 
a Scrire fect returned before the Plaintiti 

can proceed to Judgment. 
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Scire facias, 321 


f on ſuch Scire facias againſt the Heir How to proceed 
and Ter- tenants, the Heir ſhall only plead, i 
or if ſome, or one of the Ter-tenants ſhall Ter-tenants 
appear and plead, and the Heir and other 
Ter-tenants fhall not; in either Cafe, the 
Plaintiff may proceed to Trial againſt 
ſuch as ſhall appear and plead ; but he 
muſt be careful to enter Judgment by 
Default againtt ſuch as have not pleaded; 
and this Judgment is inſerted in the Iſſue 
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of Miſi prius, Wiih Stay of Execution until 1 
the Plea pleaded is determined. 9 f 
if 
A Scire factas to revive a Judgment No $:-+ facias N 
ought not to be granted until the Record che Record is 21 
of the judgment be in the Court, where N 1 
the Scire factas is moved for; for the Re- 1 
cord is the Warrant for the Scire factas, i i 
is 8 


and if there is no Judgment, there 1s no 


A Writ of Error is a Continuance of There need no 
the Cauſe, ſo no Scire facias is required, ng Mint rene 
though it depend ſome Tears; becauſe, ror. 
pending the Writ of Error, the Plaintiff 
cannot ſue out Execution of the, Judg- 
ment, but he may, after the Affirmation 


of it, Sc. 2 Lill. 500. 504. 


Ground to move for it. 2 Lill. 498. Styles py f 
Reg. 575. i] 


Where Judgment is had againſt a Tef- Plnif or De. 
tat th en * = ſt fendant dying, or 
ator, there Mutt be a ccire acids againit a Hu. l Mar- 
the Executor (although within the Year) Tine Se pactas 

4 S b to litue altho' it 
to ſhew Cauſe why Execution ſhould not happen within 
be had; the like againſt an Adminiſtra- the Year. 
tor of an Inteſtate, and fo on the Plaintiff's 
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part, if Heir, Executor, or Adminiſtrator, 
the Perſon being altered. And if one 
recovers againſt a Feme Sole, and ſhe i; 
married within the Year and Day, a Sc: 
factas is to go againſt the Huſband. 


Scire feciar to be A Scire facias is in the nature of an 

brought in the Action, as the Defendant may plead io 

ame County d a 5 

with the original it : And it ought to be brought in the 

Action. ſame County where the original Action 
Te was laid, for it muſt always purſue the 


the firſt Action. Finch, 477. Cro. Ju 
231. 


In what Caſe And if one doth not proceed upon a 

diſcontinued, Writ of Scire facias within a Year anda 
Day after it was taken out, he cannot 
afterwards proceed upon that Writ which 
is diſcontinued, but is to ſue out a ney! 
Scire facias. 2 Lill. 504. 


e eee A Scire facias may be pleaded to, before 
bora Ware Judgment given upon it, afterwards it is 
Error lies after $00 late ; though a Writ of Error may be 
Judgment: brought to reverſe the Judgment on the 


Scire facias, if the firſt Judgment be not 
good. 2 Lill. 503. 


W a good Payment was no Plea at Common Lav 
Plea, to a Scire facias upon a Judgment, becauſe 
it is a Debt upon Record ; but this is al- 
tered by 6 Ann. ch. 10. pars. See Page 


137 
Yudementagaina Where a Judgment is had againſt two, 
s and one dies, and one dies before Execution, the Sci 


facias 


1 | 
bl 
Scire facias. 323 38 
ator, | | 2 G 1 
one facias ought to be brought, as well againſt ben the Sore fa- 9 
he is the Survivor, as againſt the Heir and brought. 'Y 4 | 
Stir: Ter-tenants of the deceaſed : And Lord 1 
Chief Juſtice Holt, (as it is reported) ſaid * 
as this was a judicial Writ, it might be 9 
F an framed upon the ſubject Matter, and pro- | 
\d to poſed the Form to be thus. | 
the 2 ; 1 
Hon That the Writ ſhould be againſt the wicem. 
the Survivor, to ſhew Cauſe why the Plaintiff 
| 
| 


ſhould not have Execution againſt him 
de boms et catallis, and of the Moiety of 
his Lands; and againſt the Heir and 
Ter-tenants of the deceaſed, to ſhew 


”——_—— 
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on a | 
nd a Cauſe why the Plaintiff ſhould not have | 
1not Execution of the Moiety of the Lands | 
hich of the deceaſed, without mentioning the | 
new Goods. Carthew, 107. Pantan and the | 
Ter-tenants of the Hall. g 
5 ö 
fore In like Caſe, a Scire facias may iſſue Ibidem. | 1 
it is againſt the Survivor, and alſo againſt the i 
y be Executor or Adminiſtrator of the. de- \*B 
the ceaſed, ro ſhew Cauſe why the Plaintiff 28 
not ſhould not have Execution of the Goods [4 
| and Chattels of the Teſtator or Inteſtate. 78 
AW In caſe of the Death of a Defendant in 0n the death of i z 
uſe a Judgment, the Plaintiff cannot have Pe ara | 13 
al- a Scire facias againſt the Heir and Ter- eee i 1 
age tenants, and another againſt the Execu- Adiminiſtrator, 8 
tor or Adminiſtrator of the deceaſed ; nd another . l : 
but he may make his Election which he and Ter. tenants, if 
wo, will have, and only one he can have, and 1 
cire even on a Judgment againſt two Perſons, i 1 
cia if both are dead, the Plaintiff cannot have 1 
Y 2 | ſeparate 1 
i 
A 2 


* — er r—_ — 
— 
1 


14 n 


324 Scire facias. 


ſeparate Scire facias, becauſe the juds- 
ment 1s joint and {o muſt the Execution 


be, | 


n . 
—— 2 * W 
rr 


_ - — „ 
* — — one a 
” A 


Sire faias a= Where a Judgment is had againſt a 
Sand, the He Perſon, and he dies, and at the Time of 
and Ter-tenants 5 7 
to ſeveral Coun- his death he had ſeveral Eſtates in differ- 
ties. vj . . 
ent Counties, a Scire facias mult iſſue to 
every County in which the Conuſor in 
the ſudgment had an Eſtate, and the 
Heir and every Tenant of every Eſtate 
muſt be ſummoned ; for if there ſhould 
be any Tenant not ſummoned, it may be 
pleaded in abatement by any of the Te- 
nants who are ſummoned, and the Plea 
will be good; but theſe ſeveral Scire facias's 
cannot iſſue upon the fame Judgment, at 
the firſt Inſtance; for, but one can iſſue, 
which 1s to be directed to the County in 
the Judgment, and if the Sheriff returns 
that there are no Heirs, Sc. or a Scire 
fect, then the Officer may illue other Scire 
factas's, to every County in which the De- 
fendant had an Eſtate at the Time of his 
Death, and they are to be Teflatums ; but 
in this Caſe a ſuggeſtion of the Matter 
muſt be firſt entered on the Record of the 
Judgment, before the Teftatum Scire fa- 


(aas iſſues. 
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And note the Plaintiff in the Scire fa- 
cias is allowed two Shillings for fum- 
moning the Heir, and one Shilling for 
every Tenant that is ſummoned. 
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Scire facias. 


At the Common Law if any Admini- 
ſtrator obtained a Judgment for a Debt 
due to the Inteſtate, and then he died alſo 
inteſtate, and Letters of Adminiſtration 
de bonis non were granted; this laſt Ad- 
miniſtrator could not have a Sc:re facias 
to revive the Judgment, but was obliged 
to bring a new Action to Recover the 


Debt; for he was accounted no way a 


Party or privy to the judgment, but a 
mere Stranger to it ; but this was altered 
by Stat. 7 Will. 3. ch. 6. See 297. 


When a Judgment is to be revived 
againſt, or at the Suit of a Perſon, who at 
the Time is Sheriff of the County where 
the Venue lies, the Scire facias is to be di- 
rected to the Coroners ; but firſt there 
rauſt be a ſuggeſtion drawn of this Mat- 
ter, and thereupon the Party who revives 
the Judgment is to move that the fame 
he received, and entered of Record, and 
that a Scire facias may iſſue to the Coro. 
ners. 


An Execution iſſued and ſealed, with. 
in the Year in which the Judgment is 
entered, keeps the Judgment on foot, 
and there needeth not a Scire facias to re- 
vive it; and the Plaintiff may rene y 
tlie Execution at any Time within a 
Year ſrom the Return thereof. 


If a Judgment be entered (for in- 
tance) in Hillary Term 1742, the Plain- 
lich may iſſue Execution in Hillusy Voca- 

T3 - ton 


325 
Adminiſtrators 
de bonis non may 


ſue a Serre facias. 


Serre ta ciasto the 
Coroners where 
the judgment. 
againſt the She- 
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Judgment 
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tion 1743, and may make the ſame re. 
turnable the laſt return of Eaſter Term 
1744, and may afterwards renew the 
ſame before the ſecond Return of Trinity 
Term 1745. 


Colton Sefa Formerly no Coſts were recovered on 


a Scire facias, but now by 9 Mill. z. 
ch. 35. where any ſhall ſue forth a Scire 
 facias, and recover and have Judgment 
by Verdict, or upon Demurrer, the Plain- 
tiff ſhall have Coſts at the diſcretion of 
the Juſtices, and if the Plaintiff become 
Nonſuit, diſcontinue the Action, or a 
Verdict paſs againſt him, the Defendant 
all have Coſts. 


„ _ Ordered that the Clerk of the Pleas 
k CI. b. Office of this Court do for the future, 
To be taxed by upon the Revival of any Judgment by 
ne Officer. : HEE: 

Scire facias, where the party appears and 
pleads thereunto, Tax and allow the 
Plaintiff in ſuch Scire facras Coſts of ſuci: 
Revival, and the ſame to be inſerted in 
the Judgment and Execution, purſuant 
unto a late Act of Parliament made in 
this Kingdom to that purpoſe. 


CC ß 
Beal ede ei Heir who ſhall be ſummoned in a Scire 
pray, the Parol fucias iſſued to have Execution on a Judg- 
5 ment obtained in an Action of Debt, 
en Guudians Thall pray that the Parol may demur 
hs I during his Nonage, the Court ſhall on 
Motion for that purpoſe *, Aflign two fit 
Perſons or more, as Guardians for _ 

© 


* by Council. 


Scire facias. 


of his neareſt Relations, (if any ſuch 
appear to be proper Perſons) which Guar- 
dians with the Guardian or Guardians 
appointed by the laſt Will of the Anceſtor 
of ſuch Heir (if any ſuch there be) ſhall, 
within ſuch reaſonable Time as the Court 
ſhall appoint, not being leſs than fix 
Months, plead to the Scire facias in be- 
half of ſuch Minor, and Proceedings ſhall 
be had thereupon, as if ſuch Plea had 
been pleaded by an Heir of full Age. 


By 5 Geo. 2. ch. 4. if any Perſon ſhall 
ſue forth any Writ of Scire facias, and 
ſhall recover and have Judgment where 
Plea of Nl tie/ Record is pleaded, he ſhall 
recover his Coſts of Suit, as heretofore he 
might, if ſuch Recovery had been by 
Verdict or upon Demurrer. 


Ordered for the future, that no Sire 
acids do itlue for the reviving any Judg- 
ment of 20 Years ſtanding, without 
a Rule of Court for the Iſſuing of the 
ſame. | 


Ordered by the Court that for the fu- 
ure the Conuſee or Conulees of any Judg- 
ment obtained above 20 Years, his or 
their Executors, Adminiſtrators, or Af 
uigus, ſhall not be at liberty to iſſue any 
ire farias to revive ſuch Judgment, un- 
cis fuch Perſon or Perſons ſhall firſt make 
an Affidavit, that the Debt mentioned 
n _ Judgment or ſome Part thereof be 
Dead. 


k 97 And 
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Coſts on Judg- 
ment on Plea 6! 
Au tiel Record, 


New. 20, 1701. 
RULE 
No Sire factas to 
lifue on a Judg- 
ment of 20 Years 
without a Rule. 


Tun? 4, 1746. 
RULE 
cre facias to 
Revive Judg- 
ments above 20 
Years, and the 
Proceedings 

thereon, 
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lodem. And then upon an Attorney's Motion 
upon ſuch an Affidavit, the Court will make 
a Rule for reviving the Judgment, unleſs 
Cauſe be ſhewn to the contrary in four 
Days after Service of the Rule; and if 
no Cauſe be ſhewn in that Time, the 
Court on an Affidavit of the Service of 
the conditional Rule will make it abſo- 
late. But note, if the Scire factas be againſt 
acxnft Heir ang the Heir and Ter-tenants, the Rule for re- 
Ter enams. viving the Judgment is made abſolute, 
on the firſt Motion and without any Ser- 
vice of it, as the Heir and Ter-tenants 

mult be ſummoned. 


Atthough the And altho' the Judgment hath been 


Judgment bas 


deen revived Tevived within twenty Years, or altho' 


within twenty part of the Money hath been paid, yet 


Years,or Part o 


the Money paid, by the Practice of this Court, if there 
yer if it be above He more than a Year ſince the Judgment 


a Year {ince the 


Judement on the UPON the laſt Scire facias, the fame Pro- 


laſt Sore fade, ceeding muſt be taken to revive the 


the ſame Pro- 


ceedings muſt be Judgment, which is not required in ei- 

_ ther of the other Courts, and real! 
ſcems to be without any Foundation in 
Reaſon, and may, by the Delay it cau- 
ſes, be very prejudicial to the fait 
Creditor. 


After Awardof Where the Defendant had Matter 


See lei, Degen. which he might have pleaded to the 
e eee Scire facias, and has loſt the Benefit of 
Matter pleadable that by an Award of Execution upon a 
to rhatutherwile Scire fect returned, he is eſtopped for 
cvxer, and can never have an Opportuni- 

ty or Means to let himſelf in to take an 

Advan- 


tion 
leſs 


ou 


if 
ſo- 
nſt 


te, 


F 


Scire facias againſt the Bait, 


Advantage of that Matter ; but where it 
is an Award on two Nihils returned, he 
may relieve himſelf by Audita Querela, 
and the Court will fave him that Trou- 
ble, and relieve him upon Motion, un- 
leſs the Ground of his Audita Querela be 
a Releaſe, or ſome ſuch Matter of Fact, 
as may be proper to be tried. 1 Salk. 93, 
264. New Nat. Brev. 2.30. 


A 


Heire facias againſt the Bail. 


H E N the Plaintiff hath obtain- 

ed Judgment againſt the Defen- 
dant, where ſpecial Bail hath been given, 
the Plaintiff may (after a nn eft mwven- 
tus is returned on a Capas againſt the 
Principal) proſecute the Bail; and the 
Manner of proſecuting the Pail is 
thus. 


Firſt, tlie Judgment being entered, 
the Plaintiff muſt ſue ſorth a Capias ad 


rected to the Sheriff of the fame Coun- 
ty where the Action was firſt laid ; and 
upon Return thereof that the Defendant 
is not to be found, then he muſt procure 
a Writ of Scrre facras againſt the Bail, to 
ſhew Cauſe, why the Plaintiff ſhould 
not have Execution againſt them accord- 
ing to the Recovery, or Judgment to had 
againſt the Defendant | 


17 
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Scire Inca) EN 
gainſt the Bu, 
how to be prole- 
cuted and the 


Satisfaciendum againſt the Defendant, di- g 


Proceedings. 
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Ibidem. 


Ib idertn. 


What Time the 
Principal has to 
ſurrender. 


Scire facias againſt the Bail, 


If the Plaintiff can depend upon the 
Sheriff's returning a Scire fect, he need 
not be at the Expence of an alias Scire 
facias; and when the fame is fo return- 
ed, he 1s to bring 1t to the proper Officer 
of the Court, who thereupon will enter 
the Rules to plead of courſe, as upon a 
Declaration. 


But if he cannot depend upon the She- 
riff's returning a Scire fect, he mult then 
iſſue a firſt and alias Scire Fre (as in 
Page 318) upon which, if the Sheriff 
returns two Nils (which two Nibils a- 
mount to a Scire fect) he may thereupon 
move the Court for Judgment againſt the 
Bail; and then Judgment by Default 
may be entered againſt them in the pro- 
per Office Inſtanter, for the Sum in which 
they became Bail, unleſs upon the Moti- 
on for Judgment, the Bail pray Time to 
plead, as in Page 318. 


Altho' on the Return of the Capias, 


the Plaintiff is intitled to a Scire facias a- 


gainſt the Bail, and the Recognizance in 


ſtrictneſs is forfeited, yet if the Deſen- 
dant renders himſelf any Time before, 
or on the Day of the Return of the alia, 
Scire facias againſt the Bail, where two 
Nihils are returned; or on or before the 
Day of the Return of the firſt Scire fact- 
as, Where a Scire fect is returned, /eden- 
te Curia, and Notice is given the Plaintiff 
or his Attorney of ſuch Render, 8 
a 


E 


. 


Scire facias againſt the Bail. 
ſhall be diſcharged. 1 Bacon, 216. 
1 Salk. 101. 1 Roll. Abr. 333, 334. 


If the Defendant dies before the Re- 
turn of a Capias ad Satisfaciendum againſt 
him, his Bail pleading the ſame may be 
diſcharged. 1 Bacon. 217. But if he 
dies after the Return of the Capras, this 
will not excuſe the Bail. 1 Roll. Ar. 


5 ag 


It the Principal ſurrenders himſelf, or 
the Bail render him up, this will diſcharge 
the Pail, and may be pleaded to the 
Helfe facras, And of this Render or Sur- 
render, the Plaintiff or his Attorney 


ſhould have Notice, that the Plaintift 


may, if he will, charge him in Executi— 
on; alto that he may not be at any fur 
ther Trouble, or Charge in Proceeding 
againſt the Bail. 1 Roll. Abr. 334, 235. 
0 1 0 on. 218. 1 5 


Where the Principal was in actual Exe- 
cution, and a Commuttitur entered, yet 
alter two Scire faciass returned, and 
Judgment thereupon, the Court would 
not let it aſide on Motion, for the Bail 
ought to have pleaded, that the Deten- 
dant was in Execution. Ski. 120 

Bacon. 218. 


So where thePrincipaliurrenc 85 cd him- 
ſelf before the Return of the Ca], y et the 
Pane ing had no Notice, 2 there 
being no Di charge of the Bail Piece or Ex- 
eneratur entered, and the Plaintiff havir 2 


* 1 
2 


po! 
_ 
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The Death of 
the Defendant 
before the Re- 
turn e the Ca- 


fras, the Bail ie 


Of render! ng o! 
ſurrendering of 
the Peine inal, 
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Ibidem. 


Ibidem. 


Ibidem. 


Priſoners eſcap- 


ing out of the 


ſour Court Mar- 


thaltea and re- 
taken, their 


Bail may have a 
Writ to the She- Thing 
ri of any Coun- 
ty to the Gaol 


Scire facias agarnſt the Bail. 
proceeded to Judgment againſt the Bail, 


the Court would not relieve them, on Mo- 
tion, but put them to their Audita Querela, 
1 Salk. 101. 


But if through want of Notice, the 
Plaintiff is at further Charge againſt the 
Bail, that ſhall not vitiate the Surrender, 
but yet the Bail ſhall not be delivered, 
till they pay ſich Charges. 6 My 


238 


If the Bail plead a Render of the 
Principal, they mult conclude their Plea 
as appears by the Record; for this is not 
to be tried per Pars, but by the Record, 
I Bacon. 218. 


In a Scire facias againſt Bail, they can- 
not plead that before the Return of the 
ſecond Scire facias, the Plaintiff profe- 
cuted a Teftatum Capias againſt the Prin- 
cipal, directed to the Sheriff of, &c. 
who took the Principal in Execution on 
the ſaid Judgment and as yet has and de- 
tains him, for the Recognizance was for- 
feited before. 1 Bacon, 219. 2 Mod. 312, 
1 Fent. $14, 215. 


By the Stat. 8 Aan. ch. 7. for the rc 
taking of Perſons who had been Prito- 
ners in the Four-Court Marſhalſea and 
had made their Eſcape, it is among other 

gs enacted, that it ſhall be lawful 
for any Perſon that ſhall be Bail in any oi 


whereof fuch her Majeſty's Courts at Dublin, for any 


Perſon 


Scire facias againſt the Bail. 


Perſon that ſhall be retaken aud convey- 
ed to any Gaol, by Virtue c: the faid 


Act, to proſecute out of ſuch Courts P': 


where they ſhall be Bail, a Writ to the 
Sheriff of the County to the Gaol where- 
of tuch Pritoner retaken ſhall be com- 
mitted, commanding ſuch Sheriff to de- 
tain ſuch Priſoner in Cuſtody in diſ- 
charge of his Bail; which Writ, with an 
Aecount whether he hath the Priſoner in 
his Cuſtody, ſhall be returned at a Day 
therein mentioned. and the Delivery of 
ſuch Writ to the Sheriff or his Deputy, 
ſhall be deemed an effectual Render of 
ſuch Prifoner in Diſcharge of the Bail; 
and in Caſe iuch Sheriff or his Officer, 
ſhall after the Delivery of ſuch Wrat, 
ſuffer the Perſon to eſcape, they ſhall be 
liable to ſuch Action as the Marſhal of 
the four Courts is liable to, for permitting 
any Perſon to eſcape, who was com- 
mitted upon Render in Diſcharge of their 


Bail. 


And by Sect. 4. every Sheriff, upon 
Requeſt of ſuch Perſons being Bail as 
aforeſaid, who ſhall deliver ſuch Writ 
for detaining. ſuch Priſoners, and who 
Mall pay the uſual Fees ſor Rerurn of 
Actions, ſhall return the Receipt of ſuch 
Writ, and the Time of his receiving the 
ſame, and whether the Perſon fo retaken, 
was then in his Cuſtody, and in Default 
thereof, ſhall forfeit One Hundred 
Pounds, to be recovered in any of her 
Majeſty's faid Courts at Dublin, wherein 

no 
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Priſoners are 


cemmitted, to de- 


tain them in 
Diſcharge of the 


Sheriff offending 
or not making a 
proper Return to 
forfeit 1000, 
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A general Law 
and to be moſt 
beneficially con- 


ſrued. 


Cenerallſſue 


may be pleaded. 


Scire facias againſt the Bail. 


no Eſſoi' en, Sc. ſhall be allowed, and 
upon producing ſuch Return to the 
Court, where ſuch Bail ſhall be taken, 
ſuch Court ſhall cauſe a Reddidit /e to be 
entered upon the Bail Piece, which ſhall 
be as effectual, as if the Bail had actu— 
ally rendered the Perſon of the Defen- 
dant to ſuch Court, 


And by Sect. 5. this Act ſhall be a ge- 
neral Law, and it ſhall not be needful to 
ſet forth the ſame in pleading; and it 
ſhall be conſtrued moſt beneficially, for 
the preventing of all the Miichuels pro- 
vided againſt, 


And by Sect. 6. if any Perfon ſhall be 
ſued for putting in Execution any Power 
given by this Act, ſuch Perſons may 
plead the general Iſſue, and if the Plain- 


Treble Cots on tiffs ſhall be Nonſuit, or ſhall diſcontinue 


Nonſuit, Se. 


2 


their Actions, or if a Verdict ſhall be 
given for the Defendants, or Judgment 
upon Demurrer, ſuch Defendants ſhall 
have their treble Cots. 


For the general Underſtanding, at 
what Time the Bail may bring in the 
Principal, wide 1 Roll. Abr. 333, 334. 
Cro. Jac. 109. 165. 2 Brownl. 76. Crs. 
| 3 Bulſt. 182. Moor, $50. 
PI. 1156. 2 Roll. Rep. 367, 382. 1 Leon. 
58. Godb. 339. Lit. Rep. 194. Style, 
134, 324, 425. 1 Jones, 139. 6 Mod. 
233, 


And 


Scire facias againſt the Bail. 


And how the Scire facins is to be re- 
turned, and how many Days there muſt 
* | be between the Tefle and Return. ide 


J Cro. Eliz. 738. 2 Salk. 599. 
I When a Scire facias is brought againſt 
1- the Bail, it mutt be in that Behalf ; and 
. where it is brought againſt the Defendant 

| it muſt be x thrs Behalf. 2 Salk. 599. 

In Pleas to a Scire facias, the Defen- 
7 dant muſt not ſay he defends the Force 
5 and Injury, Sc. Becaule, a Scire facias 
8 is no poſitive Charge of a Wrong, or 
5 Injury, but a Method of bringing the 
: Defendant into Court, to ſhew Cauſe 
why Execution ſhould not be awarded 
for the Plaintiff; and he is not in Law a 
| Party to the Suit, till he appears: And 


the Caſe is the ſame, even where a Scire 
facias is ſued upon a Judgment Poſt An- 
: num & Diem. For it mutt be conſider- 
ed, that no Scire facias lay in perſonal 
: | Actions at common Law, but was given 
| (as has been ſaid) by the Stat. of Z/eftm. 
| 2. ch. 45. in lieu of a new Original up- 
on the Judgment, and therefore the Parties 
to the Action and Judgment are at com- 
mon Law out of Court: and the Courts of 
Common Law would take no Notice of 
uchJudgment before that Statute, till the 
Plaintiſt had brought the Defendant into 
; Court, by a new Original, and compell- 
ed him to appear thereto; ſo that, as to 
any Suit, the Defendant by the Scire fa- 
cad is not a Party, but may plead hy He- 

nil S Dieit only. | 
if 
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Scire facias a- 
gainſt the De- 
fendant, or Bail 
how 1o be 


brought. 


The Form of 
Pleas to all 
Scire facias. 
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In what Cafe 


the Bail ſhall or 
ſhall not pay 
Coſts, ; 


Bill of Exceptions. 


If the Bail plead to the Scire facing 
they ſhall pay Coſts, as they ſhall alſo on 
Judgment againſt them on Demurrer, or 
on Poſtea, and Verdict; but if Judgment 
goes againſt them by Default, or by Con- 
ſent, they ſhall not pay any Coſt, and 
ſhall only pay the Sum which the Plain- 
tiff recovered againſt the Defendant. 


Bill of Excep tions. 


A T Common Law, a Writ of Error 
lay for an Error in Law apparent 
in the Record, or for an Error in Fact, 
where either Party died before Judg- 


ment, yet it lay not for an Error in Law, 


Fuſtices to allow 
Bill of Excepti- 
ons tendered to 
them, 


not appearing in the Record ; and there- 
fore, where the Plaintiff or Demandant, 
Tenant or Defendant, alledged any thing 
Ore tenus, which was overruled by the 
Judge, this could not be aſſigned for Er- 
ror, not appearing within the Record, nor 
being an Error in Fact, but in Law; 
and ſo the Party grieved was without 
Remedy. And therefore, ä 


By the Statute Zeſt. 2. viz. 13 £4. 
1 Ch. 31. When one impleaded before 
one of the Juſtices, alledges an Excep- 
tion, praying they will allow it, and if 
they will not, if he that alledges the Ex- 
ception writes the ſame, and requires the 
Juſtices will put to their Seals, the Juſtices 
thall ſo do; and if one will not, another 


ſhall 


Bill of Exceptions. 337 


X ſhall; and if, upon Complaint made of 
: the Juſtices, the King cauſe the Record 
: to come before him, and the Exception 
g be not found in the Roll, and the Plain- qudament may 


; . * 8 5 be given if not 
tiff ſhew the written Exception, with 5 


the Seal of the Jultices thereto put, the 

Juſtice ſhall be commanded to appear 

at a certain Day, either to confets or deny 

his Seal ; and if he cannot deny his Seal, 

they ſhall proceed to ſudgment according 

to the Exception. as it ought to be al- 

lowed or diſallowed. 1 Bacon Abr. of the 
Law, 325. 


In the Conſtruction of this Statute, 
the following Opinions have been hold- 
en. 


That the Statute extends to the Plain- To what the 
tiff as well as the Defendant, alſo to him Statute extend. 
who comes in Loco tennis, as one who 
prays to be received, or the Vouchee; and 
to all civil Actions, whether real, perſynal, 
or mixt. But it does not exter'd to one 
not Party to the Kecord as Bailiff of a 
Franchiſe, who demands Cornutance. 


2. {nſt. 427. 


The Statute extends not only to all Ibid. 
Pleas, dilatory and peremotory, bur to 


: x 
Prayers to Le received, Oyer of Records 2 
and Deeds, &c. alio to Challenges of 5 
Jurors, and any material Evidence offer- K. 


ed and over-ruled. 2 1[uft. 427. Dyer, 
231. Pl. 3. Raym. 486. 


Vol. I. 2 
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338 Bill of Exceptions. 
Judges not oblig- 


5 But if with reſpect to thoſe, a Falſity 

ed to ſeal the R . 5 

una Falſty be inſerted in the Bill, the Judges are not 

be inlerted ia t. bound to ſeal it, but may Return the 
ſpecial Matter; for the Command of the 
Writ is conditional, quod fi ita eff, tunc 
figitla veſtra apponatis. I Bacon 325. 


1 

bh . Pitt of Eee, Where the Court refuſes to allow a 
FAS fl Cas. Matter of Evidence which ought to be 
35 Wk allowed, or will admit a Matter to be 
18 given in Evidence which ought not to be 
5 | | a/lowed in Evidence; or will declare that 
„ a Matter of Evidence is material and 
8 ö if concluſive which is not ſo, or the 


reverſe ; in ſuch Cafes, Sc. a Bill of 
Exceptions will properly I, e to the Opi- 
nyn of the Court. 


When a Bill of Exceptions is taken to 


Bill of Excepti- 
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be diſpoted of; and will either over-rule 
* | 

the Exceptions and give Judgment, or 

ſet aſide the Verdict and grant a new 


1 
| 1 Ie: 4 8 the Opinion of the Judge on a Trial 
| i + the Proceedings, BY NMiſi prius, the Exceptions are to be 
the bf il B argued before the Judges of the Court 
1 it from whence the Record iſſued : For as 
6 ty the Judge upon ſuch Trials cannot give 
1.068 iþ Judgment, but the Judgment muſt be 
6 if given by the Court above upon the Re- 
#4 5 if turn of the Poſtea, if therefore on 
{2% ſuch Trials a Bill of Exceptions be ten- 
1 i: f. dered and allowed, the Court will, upon 
Ws Application for that purpoſe, defer their 
4 judgment until the Bill of Exceptions 
be: 1 ; 

# 1 | : Trial as ite Caſe 1s. 


But 


f ðͤ v ĩͤ 5 Hh « BY 


Bilt of Exceptions. 


But when a Bill of Exceptions 1s taken 
to the Opinion of the court upon a Tria 
at Bar, the Court will (as uſual) imme- 
diately give Judgment, taving that Point 
to which the Bill of Exceptions is taken; 
and therefore. in this Cate, the Bill of 
Exceptions with the Record of the Judg- 
ment are to he removed by Writ of 
Error into the Exchequer Chiamber, there 
to be argued before the Judges thereof, 
who will either affirm or reverſe the 
Judgment as they ie Reaſon : Beſides, 
as a Trial at Bar is had in preience of 
all the Judges of the Court, it thoald 
ſeem abſurd to argue the Exceptions 
before them, when they had already 
given their Opinion von the Matter of 
Exception. Sed Queer. for in the Cale of 
Lee Hill and his Wife againſt Gairakes, 
Hill. 170), in this Court, a Bill of E. 
ceptions was taken to the Opinion of di 
Court on a Trial at Bar, arg the Excep- 
tions were Argned before the fame 
Judges who tried the Caule, 


If a Bill of Exceptions be taken to the 
Opinion of the Court upon a Trial by 
NMiſi prius where the Record thercof is 
in this Court, when the fame is ſet⸗ 
tled and agreed upon by the Parties, 
and allowed off by the judge who tried 
the Caule, it is to be engroſed on Parch- 
ment and to be delivered to the Regiſter 
(who is the Judge's Clerk and he is to 
atix the ſame to the Poſtea, and get 
them both ſigned by the Judge of Nif 
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Loiteim. 


Billof Exceptions. 


prius: When this is done, the Council 
ſor the Party who brings the Bill of Ex- 
ceptions is to move this Court to have 
the ſame received and filed and made 
Part of the Record with the Poſtea in the 
Caule. 


Then the Party who obtains the Ver- 
dict, may, the ſame Day, move this Court 
by his Council to have a Law-Day ap- 
pointed for reading the Record of the 
Bill of Exceptions, and may alſo pray 
that the Party excepting may be at the 
Coſt of enrolling it; or the Officer will 
upon application of the Party Who has 
the Record made up, enter a Rule of 
courſe in the Rule- Book to appoint a Day 
tor reading of the Record, as in the Caſe 
of a Demurrer. 


It was Ordered in the Caſe of I effee of 
Ujher and Ujter againſt Dillon and For- 
tz/cue in this Court, Mich. Term 1742, 
that the Judges ſhould be furniſhed with 
Books at the joint Expence of both Par- 
ties. So Ordered allo in the Caſe of the 
Leſſee of Straiford againſt Harrington 
in this Court 18th Tune 1750. 


When the Record of the Poſtea, and 
Verdict and Bill of Exceptions is made 
up and read and opened by Council, 
the Court will then on Council's motion 
appoint a Day tor arguing the ſame. 


It 


Bill of Exceptions. 


If the Party excepting delays to bring Lidem. 


in the Bill of Exceptions, then Council 
on Behalf of the Party who obtained 
the Verdict, may, on Application to the 
Court, obtain a Rule, that the Excep- 
tions be brought in by a ſhort Day, or, 
that the Party who obtained the Verdict 
may be at Liberty to move for Judgment 
on the Poſtea, 


But the Court on Council's Motion, 
and on Cauſe ſhewn, will enlarge the 
Time for bringing in the Bill of Excep- 


tions. 


In the Caſe of the Leſſce of Sherlock 
againſt the Earl of Angl-/ea in this Court 
Laſter Term, 1682, the Court gave the 
Defendant Time to a certain Day, to 
bring in his Bill of Exceptions, or Judg- 
ment for the Plaintiff peremptorily. 


The Party excepting, is to ſerve the 
oppoſite Party, or Party who obtained 
the Verdict with a Copy of the Draft 
or Dominicals of the Bul of Exceptions; 
and if any Objections be made thereto, 
they ſhall be ſettled by the Judge who 
tried the Cauſe. And if the Party who 
obtained the Verdict, ſhall make any 
Delay in returning the Draſt or Domi- 
nicals, the Party excepting, may put 
Rules on him to return the ſame in a 
ſhort Day, or that the Bill of Exceptions 
may be made up according to the Draft 

£2 Or 


Ibidem. 


Ib dem. 
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Ibidem, 


Bill of Exceptions. 


or Dominicals, as in the Caſe of a ſpeciu 
Verdict. Page 280. 


In the Caſe of the Leſſee of De/m:- 
nyer's ag..inft the Biſhop of Killalla in this 
Court, Eaſter Term, 1686, the De- 
fendant obtained a Verdict at the Aſſizes, 
the Plaintiff brought a Bill of Excepti- 
ons, and the Defendant being ſerved 
with the Draft, or the Dominicals of the 
Exceptions, in order to have them {et- 
tled, and delaying to return them, the 
Plaintiff on Council's Motion obtained 
an Order for the Defendant to bring in 
the Bill of Exceptions the next Day, or 
that Judgment ſhould go againſt the ca- 
{ual Ejector. 


And in the ſame Caſe, it was ordered, 
that Council for the Plaintiff and Defen- 
dant ſhould attend the Judges in the 
Exchequer Chamber, to ſettle and a- 
. the Bill of Exceptions. Jin. 
1686. 


When Counſel have argued on Behalf 
of the Exceptions, the Court upon Mo- 
tion of Council will appoint another 
Law Day (if there be Occaſion) for the 
Council of the oppoſite Party to argue a- 
gainſt the Exceptions. | 


In the aforeſaid Caſe of the Leſſee of 
Uſher and Uber againſt Dillon and Hur— 
leſcue, in this Court Mich. Term, 1742, 
the Defendant took Exceptions to the 

Op1- 


6 


* bh 


Bill of Exceptions, 


Opinion of the Judge, on a Trial by 
Miſi prius; and having given ſome De- 
lay 1n ſettling the Bill of Exceptions, 
the Judge of Aſſize ſigned the Poſtea 
and gave it to the Plaintiff's Attorney, 
who thereupon moved for Judgment: 
And the Defendant's Time for Speaking 
in Arreſt of Judgment, being almoſt 
expired, the Court upon Council's Mo- 
tion enlarged the Time to the next Law 
Day, for the Defendant's Speaking in 


Arreſt of Judgment: On the next Law | 


Day, the Defendant moved by his Coun- 
ci] upon ſeveral Affidavits, (ſettling forth 
the Cauſe of the Delay, in ſetting the 
Bill of Exceptions) that the Plaintiff right 
ſtop from moving for Judgment on the 
Poſtea and Verdict, and for Liberty to 
bring in a Bill of Exceptions taken on 
the Trial by M/ prius; and thereupon, 
the Court ordered, that the Motion 
ſhould ſtand over to the next Law Day ; 
and on the next Law Day upon Motion 
of the Defendant's Council, the Court 
ordered the Bill of Exceptions to be 
received, and made Part of the Record 
with tae Poſtea returned in the Cauſe. 


If the Plaintiff obtains a Verdict on a 
Trial by Mi prius, and the Defendant 
brings 2 Bill of Exceptions; or if the 
Detendant obtains a Verdict, and the 
Plaintiff brings a Bill of Exceptions, if 
in either Caſe, the Bill of Exceptions be 
adjudged good, the Court above will ſet 

5 aſide 


Bill of Except:- 
ons if adjudged 


good, the Verdict 
to be ſet aſide. 
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Bill of Excepti- 
ons on a Trial at 


Bar andthe Pro- ON a Trial at Bar, and the ſame is ſettled 
C6 by the Parties, and allowed by the Judge, 


344 Bill of Exceptions, 


ſide the Verdict, and in either Caſe, the 
Plaintiff may move by his Council In- 
anter for a Venire facias de Novo, and 
the Court will grant it to him. Jeſſee 
Deſminyer's againſt Biſhop of Killalla, 
Hillary Term 1686, in this Court. 


, en ee But if the Court above over-rule the 
given ke the Par. Bill of Exceptions, they will give Judg- 
„ lor the Party who obtained the 
Verdict Iuſtanter, and without further 
Motion. But if the Party againſt whom 
the Judgwent is given, thinks himtelt 
aggrieved, he may bring his Writ of 
Error to remove the Judgment and Pro- 
ceedings into the Exchequer Chamber, and 
proſecute this Writ of Error as directed in 
Page 368, Sec. See Sherlock againſt 
Earl of Axzleſea, Trin. Term, 1682. 
Sec Broughall againſt Rawlins, Hillary 
Term, 1696. Sce Ujher and Ußber a- 
gainſt Dillon and Forteſcue, Eaſter Term, 
1743, in this Court. 


When a Bill of Exceptions is tendered 


then a Motion muſt be made by Council 
on Behalf of the Party taking the Excep- 
tions, that the ſame may be received and 
filed and made Part of the Record with 
the Poſtea in the Cauſe; and when a Rule 
is conceived for this Purpoſe, then the 
Record of the Poſtea and Verdict and Bill 
of Exceptions, are to be removed by Writ 
of Error into the Exchequer Chamber, 

thes e 
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latter offered in Evidence, tho' the ten- 


Bill of Exceptions. 345 


there to be argued before the Judges 
thereof, who will affirm or reverſe the 
Judgment as they ſee Reaton. 


And when the Record of the Poſtca lbidem, 
and Verdict and Bill of Exceptions is 
made up, the Party who obtained the 
Verdict may move by his Attorney, 
that the Party who brings the Bill of Ex- 
ceptions may tranſmit the Record to 
the Exchequer Chamber ; and it the ſame 
be not tranſmitted in four running Days 
(Sundays and Dies non excepted | Exe- 
cution may iſſue without further Motion. 


See Page 370. 


If the Party excepting on ſuch Trial Ibidem. 
at Bar, ſhall be guilty of any Delays in 
bringing in the Bill of Exceptions, the 
Attorney for the Party who obtained the 
Verdict, may, upon Motion, obtain a 
Rule, that the Bill of Exceptions ſhell 
be brought in by a ſhort Day, or that 
Execution may iſſue on the Judgment 
without further Motion. 


If one offers to Demur upon Evi- Demurrer upon 
1 . *vi ver- 
dence, and is over-ruled, and after 5 
judgment a Writ of Error is brought, per Remedy 1s 
this cannot be aſſigned for Error, but ” ae = 
BETA : : pt ions. 
t is a proper Caſe for a Bill of Excepti- 


ons. I Bacon, 326. 


If a ſudge erroneouſſy over-rule a New Tri«l. 
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346 Bill of Exceptions. 


Over ruling mat- dering of a Bill of Exceptions, be the 
er of Evidenee. 
moſt regular Method, yet it is __ Cauſe 
of a new Trial. Did. 


The Juſtices The Party muſt pray the Juſtices to 
ar. ney put their Seals; but if they deny it 
do it alter they may be commanded, and may 


. do it after Judgment. Trials per Pais, 
363. 


It is a Contempt All the Juſtices ought to ſeal the Bill of 
to refuſe to teal , ; . 
the Bill Exceptions, yet if one doth it, it is fufh- 
cient; but if they all refuſe, it is a Con- 
tempt in them all, for which the Party 
grieved, may, on Petition to the Lord 
Chancellor, have a Writ grounded upon 
the Statute commanding them to put 
their Seals, Sc. 2 Inſt. 427. 2 Lev. 


237. 


Action may be A Petition was exhibited to the Lords 

— in Parliament to oblige the Judges to 

it, ſign, and it was ſaid, that the proper Re- 
medy againſt them was an Action 
grounded on the Statute, which was to 
he tried by a Jury. ide Show. P. 6. 116. 
1 Bacon. Abr. 320. 


Exception when Although no Time be appointed by 
taken and dil this Act when the Juſtices ſhall put 


towed, the Sub- 
ance of it tobe their Seals, yet the Nature and Reaſon 
FWW Thing require the Exception 
: ſhould be reduced to Writing when 
taken and diſallowed, like a ſpecial Ver. 
dict, or a Demurrer to Evidence; not 
that they need be drawn up in Form, 


but 


Bill of Exceptions. 


but the Subſtance muſt be reduced to 
Writing whilſt the Thing is tranfact- 
ing; becauſe it is become a Record, and 
the Party muſt pray that the Juſtices may 
put their Seals to the ſame before Judg- 
ment; but if they deny it, they may be 
commanded after Judgment to put their 
Scals, and then the putting of their 
Seals after Judgment, ſhall be ſufficient. 


2 Iuſt. 427. 


When the Bill is ſigned, there goes , faciar ad 
out a Scire facias (to the Judge who ſign- e 88 
ed it) ad Cygnaſcendum jcriptum ; and the 
Scire facias to the Judge, and his Return 
with the Bill muſt be entered on the Iſſue 
Roll and made Part of the Record, 
which is to be removed by 2 Writ of eee 
Error. 1 Lutw. 905, 906. 1 Bacon. frm 


Abr. 227. 


Where the Record is in the fame NoS$#efacizsad 


: „ Cramiſcendum 
Court, there is no Occaſion for a Scire ibs 


cord is in the 


facias ad Copnoſcendum Seriptum. 2 Jones, Arp Sod 
117; 2 £40 23% 

If the Judge dies, there lies a Scire fu Pn whe Death of 
cas againſt his Executors ; for the Death ee 
of the Judge is the Act of God, which Executers. 
fhall not Prejudice the Party, nor make 
the Purview of the Statute to be of no 
Force. 2 Inſt. 428. 


If the Judge denies his Seal, the Par- Proof of the 
Judge's Seal by 


ty may prove it by Witneſſes. hid. Witneſſes. 
Tho” 
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Heirs or Execu- 
tors of the Party 


may have a 


Writ of Error, 
on 2 Bill of Ex- 


ceptions. 


No Mot ion in 
Arreſt of Judg- 
ment, on the 
Point on which 
the Bill of Ex- 
cept ions is al- 


lowed. 


No Diminution 


to be alleged. 


When Bull ſealed 
Writ of Error. 


The iment of 
the Bill ot Ex- 
pt ions, and to 
be allowed in 321! 


(ourts. 


Bill of Exceptions. 
Tho' the Party grieved be dead, his 
Heirs, or Executors, may have a Writ 
of Error upon a Bill of Exceptions, 


2 Inſt. 427. 


When a Bill of Exceptions is allow- 
ed, the Court will not ſuffer the Party to 
move any Thing on Arreſt of Judgment 
on the Point on which the Bill of Excepti- 
ons was allowed; for his proper Redreſs 
is by Writ of Error; and it is preſumed, 
that the Court was ſat!sfieck in the Point, 
when the Party tendered his Bill of Ex- 
ceptions. 1 Yent. 366, 367. 1 Bacon. 
Sr. 327. 


No Diminution can be alleged on a 
Bill of Exceptions; for the Fartics are 
confined to the Matter in the Bill. T7:4/s 
per Pais, 363. | | 


When the Juſtices have ſealed the Uill 
of Exceptions, the Party giieved ſhall 
have a Writ of Error, and may alflign 
Error upon that Bill ſo ſealed, and alſo in 
the Record, or in one of then, at lis 
Fleaſure. ide H. N. B. 21. New Trials 
per Pais, $065. 


Note, this Bill is to prevent the Preci- 
Pitancy of the Judges, and oughit to be 
allowed in all Courts, aid in all Places 
of Pleadings, and raay be put in at any 
Time before the Jury have given their 
Verdict. But it is not often uſed, the 
Prudence of the Judges inducing them 
0 


Amendment and Yeofail. 


to recommend ſpecial Verdicts, in Caſes 
of Doubt and Difficulty. Trials per Pats, 


365. 


Amendment and Teofall. 


T Common Law, there was but lit- 
A tl: room for Amendments, which 
appears by the teveral Statutes of Amend- 
ments and Jeofails ; for, (ſays Britton, ) the 
Judges are to record the Parols deduced 
from them in Judgments: Alſo ſays he, 
Ed. 1. granted to his Juſtices to record 
the Pleas pleaded before them, but are 
rot to eraſe their Records, nor amend 
them, nor record againſt their Inroll- 


ment, nor any way ſuffer their Records 


to be a Warrant to juſtify their own 
Miſdoings. 1 Bacon, 89. 


Hence it appears that regularly at 
Common-Law, neither falſe Latin, the 
Omittion of a Word, Syllable, or Leiter, 
or other Defect or Variance from the ap- 
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Little Rules for 
Amendments ar 
Common Law. 


proved and legal Form were amendable. 


I Bacon, 89. 


But notwithſtanding this general Rule, 
all Miftake, were amendable the ſame 
Term; becauſe it is a Roll of that Term, 
and in the Breaſt of the Court during 
the whole Term ; and when a new Roll 


might be brought in the Caute, conle- 
quently 


Rolls amendable 
the fame Term. 
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quently the ſame Roll may be amended. 
1 Bacon. 89. 
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The tying down the Judges not to 
alter their Records after the firſt Term 
was found very inconvenient, and many 

| A Record De. Judgments were reveried by the Mil. 
5 fective by the priſion of Clerks, Sc. Wherefore it was 
Clant la of . enacted by 14 Ed. 3. ch. 6. That by the 
mended. Miſpriſion of a Clerk in any Place where- 

| ſoever it be, no Proceſs ſhall be annulled, 

or diſcontinued by miſtaking in Writing 

one Syllable, or one Letter too much, 

or too little ; but as ſoon as the Thing is 

perceived by Challenge of the Party, 

or in other Manner, it ſhall be haſtily 

amended in due Form, without giving 

Advantage to the Party that challeng- 

eth the ſame hecauſe of ſuch Miſpriſion. 


I Bacon, 90. 
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The Judges conſtrued this Statute fo 
favourably ſor the Suitors, that they ex- 
tended it to a Word; but they were not 
agreed whether they could make theſe 
Amendments as well after Judgment as 
before, which occaſioned, 9 Hen. 5. ch. 
4. by which ti: is declared, that the Judges 
The ned ſhall have the ſame Power, as well after, 
or Proceſs, after as before Judgment, as long as the Re- 
Juogment bien. cord or Proceſs is before them. And 

this Statute is confirmed by 4 Hen. b. 
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Though theſe Statutes gave the Judges 
2 greater Power than they had before, 
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Amendment and Feoſail. 


yet it was found that they were too much 
reſtramed having Authority to amend no- 
thing but Proceſſes, Which they did not 
conſtrue in a large Signification. fo as to 
comprehend the Whole Proceedings but 
confined it to the Meſn: Proceis ard 
Jury Proceſs, wherefore io enlarge the 
Authority of the Courts, 


By the 8 Hrn. 6. ch. 12. it was enac- 
ted, that for Error aſſigned in any Re- 
cord, Procets, or Warrant of Attorney, 
original Writ, or judicial Panel, or Re- 
turn, by raiing or interlining, or by Ad- 
dition, Subtraction, or Diminution of 
Words, Letters, Titles, &c. no Judg- 
ment or Record ſhall be reverſed or an- 
nulled, but the Judges in any Record, 
Proceſs, Word, Plea, Warrant of At- 
torney, Writ, Panel, or Return in Affir- 
mance of Judgment, may amend all 
that which to them {eems to be the Mil- 
priſion of the Clerk (except Appeals, In- 
dicments of Treaſon, Felony, and Out- 
lawries of the ſame and the Subſtance 
of the proper Names, Surnames and Ad- 
ditions left out in Originals and Exigents 
contrary to the firſt Hen. 5. and other 
Writs, containing Proclamation, fo that 
by ſuch Mifprifion of the Clerks no Judg- 
ment ſhall be reverſed or annulled. 


And if any Record, Proceſs, Sc. be 
certified defective, the Parties in Afer- 
mance of Judgment, may alledge the Vari- 
ance between the Record and Certificate, 

and 
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No judgment or 
Record ſhall be 
reverſed nor a- 
voided, for any 
Writ, Return, 
Frecels, Ec. raſ- 
ed or interlined. 


The Judges may 
reform all defects 
in Records which 
be theMifprifion 
of the Clerks. 


Where defects in 
Records may not 
be amended.) 
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352 Amendment and Jeofail. 


and if found and certified it ſhall be 
amended. 


The Judges my By the 8 Hen. 6. ch. 15. the Judges 
a0 Process and in any Records or Proceſs before them, 
the Returns of by Error or otherwiſe or in Returns of 
cler Se. Sheriffs, Coroners, Bailiffs of Franchiſes 
or others, may amend the Miſpriſion of 
the Clerks of the Courts, or of the She- 
riffs, Coroners, their Clerks and other 
Officers whatſoever in Writing a Letter 


or Syllable too much, or too little. 


As theſe Statutes extended only to what 
the Juſtices ſhould interpret the Miſpri- 
ſion of their Clerks, and other Officers, it 
was found by Experience that many juſt 
Cauſes were overthrown for Want of 
Form, not aided by any of theſe Statutes, 
though they were good in Subſtance ; 
wherefore for further Relief of Sui- 
tors, 


No Verdict tobe The 33 Hen. 8. ch. 3. enacts, That in 
et Aide for any A* : . 

Milpleadingglack Actions and Suits, after Iſſue tried by 

* Colour, Se. Verdict, there ſhall be Judgment given 

(by the Judges who ought to give the 

ſame) notwithſtanding any Miſpleading, 

lack of Colour, inſufficient Pleading, or 

zofail, any Miſcontinuance or Diſcon- 

tinuance, or miſconveying of Proczts, 

misjoining of Iſſue, lack of Warrant of 

Attorney for the Party againſt whom 

the ſaid Iſſue ſhall be tried; and ſuch 

Judgment ſhall ſtand in Force according 

to the ſaid Verdict (without any an 

1 


de 


Amendment and Jeo fail. 


by Writ of Error) as though no ſuch 
Fault had been committed. 


Provided that this Act ſhall not ex- 
tend to bind any Juſtice or Juſtices 
Judge or Judges, to give Judgment 
in any Suit depending between the 
King and any of his Subjects, nor that 
ſuch eroneous Judgment (upon the ſaid 
Defaults, Negligence or Omiſſion) to be 
given againſt the King, ſhall otherwiſe 
bind him, but as the {ame ſhould have 
done before the making of this Act : 
Nor extend to any Exceptions to be moved 
before any Judge or Judges, and not al- 
lowed by them, whereupon a Bill thereof 
ſhall be ſealed, or refuted to be ſealed. 
but the ſame to be of the ſame Force 
as it was before the making of this 
Ack. 


This Statute though much more ex. 
tenſive than the others. and though it 
very much enlarged the Authority of the 
ſudges in Amendments of Miſtakes, yet 
it remedied no Omiſſion but one, which 
was the Party's own neglect in not filing 
his Warrant, which ſhould not after 
Verdict prejudice the right of the Party 
that had prevailed ; therefore to remedy 
the Omiſſions which the prevailing Party 


might have been guilty of, as well as the 
other Side, 1 Ba. 91. 


By IO Ca. ch. 1. 2. Seſſ. ch. 12. it is enac- 
ted, that after Verdict given in any Action, 
Vol. I. Aa | in 
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Not to extend to 
the King, 


Nor to any Bill 
of Exceptions. 
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Amendment and Jeofail. 


in any Court of Record, Judgment there- 
upon ſhall not be ſtayed, or reverſed by 
Reaſon of any Default thereof in Form, 
or lack of Form, touching falſe Latin, 
or Variance from the Regilter, or other 
Default in form in any Writ, original or 
judicial; or by Reaſon of any imperfect 
or inſufficient Return of any Sheriff, or 
other Officer, or for want of any Warrant 
of Attorney, or for Default in Proceſs up- 
on, or after any Aid Prayer, or Voucher, 


Alſo after 2 Verdict as aforeſaid, the 


judgment ſhall not be ſtayed, or reverſed, 


by Reaſon of any Variance in Form only 
between the original Writ, or Bill, and 
the Declaration, Plaint, or Demand ; or 
for lack of any Averment of any Life or 
Lives, of any Perſon or Perſons, ſo that 
upon any Examination, the ſaid Perſon be 
proved to be in Life; or by Reaſon that 
the Yenrre facias, Habeas Corpora, or Dil- 
tringas, is awarded to a wrong Officer, 
upon any inſufficient Suggeſtion ; or by 
Reaſon that the Vine is in ſome part miſa- 
warded, or ſued out of more Places, or of 
fewer than it ought to be, fo as ſome 
one Place be right named; or by Reafon 
that any of the Jury which tried the 
ſaid Iſſue is miſnamed, either in the 
Name, Surname, or Addition in any of 
the ſaid Writs, ſo as upon Examination 
it be proved to be the ſame Man that 
was meant to be returned ; or by Reaſon 
that there is no Return upon any of the 
{aid Writs, ſo as the Panel of the TO 

| © 


Amendment and Jeofail. 


of the Jurors be returned, and annexed 
to the ſaid Writ; or for that the Sheriff's 


Name, or other Officer's Name, having the 
Return thereof, is not ſet to the Return 
of any ſuch Writ, ſo as upon Examination 
it be proved, that the ſaid Writ was re- 
turned by the Sheriff, or under-Sheriff, 
or ſuch other Officer ; or by Reaſon that 
the Plaintiff in any Ejectiane firme, or 
in any perſonal Action or Suit, being an 
Infant under the Age of Twenty-one 
Years, did appear by Attorney therein, 
and the Verdict paſſed for him. But 
this Act 1s not to extend to any Writ, 
Bill, or Action, or Information upon 
popular or penal Statutes, nor to any Suit 
of appeal of Felony, or Murder, to any 
Indictment or Preſentment of Felony, 
Murder or Treaſon. 


The main Deſign of this Statute, was 
to help any Miſtake in the Jury Proceſs; 


but there were ſeveral other Things ſtill 


to be ſupplied. and ſeveral others to be 
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To what this Act 


does not extend. 


The deſign of the 
Statute. 


adjudged Form, which were always con- 


ſtrued to be Matters of Subſtance, and 
conſequently not aided by any of the 
former Statutes, wherefore the 17 and 
18 Ch. 2. was made, which was taken 
irom the Engliſh Act, 16 and 17 Ch. 2. 
ch. 8. which 7w1/don calls the Omnipo- 
tent Act. 


And by the faid Stat. 17 and 18 Cha. 
2. Ch. 12. After a Verdict in any of the 
King's Courts of Record at Dublin, 

A a 2 Judg- 


No judgment to 


be ſtayed tor 
want of form of 
Plecges. 
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f Judgment thereupon ſhall not be ſtayed 
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Amendment and Jeofail, 


or reverſed, for Deiauit- in Form, or 
Lack in Form, or by Reaſon that there 
are not Pledges, or but one Pledge to 
profecute, returned upon the original 
Writ, or becauſe the Name of the Sheriff 
1s not returned thereon, or by Default of 
Piedges being entered upon any Bill or 
Declaration, or for Eetauit of alledging the 
bringing into Court of any Bond Bill, 
Indenture, or other Deed whatſcever, 
mentioned in the Declaration or other 
Pleading; or for Default of Allegation 
of the bringing into Court of any Let- 
ters teſtamentary, or Letters of Admi- 
niſtration; or by Reaſon of the Omiſfſi- 
on of Vi et Armis, or Contra pacem, Or 
for or by Reaſon of the miſtaking the 
Chriſtian- name, or Surname, of the 
Plaintift, or the Defendant, Demandant, 


or Tenant, Sum or Sums of Money, 


Day, Month, or Year, by the Clerk in 
any Bill, Declaration, or Pleading, where 
the right Name, Surname, Day, "Moth, 
or Year, in any Writ, Plaint, Roll, or - 
Record preceding, or in the ſame Roll 
or Record where the Miſtake is commut- 
ted. 1s, or are once truly and rightly 
alledged, whereunto, the Flaintiff might 
have demurred, and ſhewn the ſame for 
Cauſe; nor for Want of the Averment 
of hoc paratus et verificare, or Hoc paratus 
eft ver Hare per Recordum or not alledg- 


ing pro ut patet per Kecordum 3 or for that 
there 


Amendment and Jeo fail. 


there is no right Venue, fo as the Cauſe 
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was tried by a Jury of the proper Coun- 
ty, or Place where the Action is laid; 


nor any Judgment after Verdict, or Con- 
feſſfion by Cognoui Actionem, or Relicta 


Verificatione, ſhall be reverſed for Want 


of Miſericordia, or Capiatur, or by Rea- 
ſon that a Capiatur is entered for a Mi- 
ſericordia, or a Miſericordia is entered, 
where a Capiatur ought to have been 
entered; nor for that Ideo Conceſſum eft 
per Cur. is entered for Iues Confideratum eft 
per Cur. nor for that the Enereaſe of Coſts 
after a Verdict in any Action are not 
entered to be at the Requeſt of the 
Party for whom the Judgment is given; 
nor by Reaſon that the Coſts of any 
Judgment whatſoever are not entered, 
to be by Conſent of the Plaintiff, but that 
all ſuch Omiſſions, Variances, and De- 
fects, and all other Matters of the like 
Nature, not being againſt the Right of 
the Matter of Suit, nor whereby the 
llue or Trial are altered, ſhall be a- 
mended by the Juſtices or Judges of the 
Courts where ſuch Judgments ſhall be 
given, or whereunto the Records ſhall be 
removed by Wr:1t of Error. 


Proviſo, not to extend to Appeals of 
Felony, or Murder, Indictments, Pre- 
ſentments, or Suits upon penal Statutes, 
other than concerning Cuſtoms and Sub- 
ſidies of Tunnage and Ponndage. Made 
perpetual by 7 Vill. 3. ch. 7. 
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Death of Plain; 
tiff and Defen- 
dant between 
Verdict and 
Judgment ſhall 
be no Error. 


No Advantage to 
be taken for any 
immaterial Tra- 
ver{., or Default 
of cniering 
Pledges, 


Amendment and Jeofail. 


By 7 Will. 3. ch. 7. in all AQuons, 
real, and perſonal, or mix'd, the Death 
of either Party between the Verdict, 
and the Judgment ſhall not be alleged 
for Error, ſo as Judgment be entered 
within two Terms after ſuch Verdict. 


The above Statutes being chiefly cal- 
culated to aid Imperfections after Ver- 
dict, and the 10 Cha. 1. ch. 11. aiding 
Defects in Form only on a general De- 
murrer; it was thought advuable, to en- 
large the Authority of the Courts fur— 
ther in Favour of Suitors. And there- 
fore, 


By 6 Ann. ch. 10. pars, no Advanta- 
ges ſhall be taken for any immaterial 
Fraverſe, or for Default of entering 
Pledges upon any Bill or Declaration, or 
for Default of alleging the bringing into 
Court, Letters Teſtamei:cary, or Letters 
of Adminiſtration; or for the Omittion 
of Vi et Armis, &c. Contra pacem, or ei- 
ther of them, or for Want of Averment 
of hoc paratus eſt verificare, or hoc para- 
tus eft verificare per Recordum, or for not 
alledging prous patet per Recordum ; but 
the Court ſtnall give Judgment accord- 
ing to the very Right of the Cauſe, 
without regarding any ſuch Defect, or 
other Matter of the like Nature, except 
the ſame ſhall be ſpecially ſhewn for the 
Cauie of Demurrer. 


And 
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And by the ſaid Act, all the Statutes felt aged 
of Jeofails ſhall be extended to Juug- ts Jadgmenrs by 
ments entered upon Confeſſion, nh] di- 555 
cit, or non ſum informatus, in any Court /m Infermams. 
of Record; and no ſuch Judgment ſhall 
be reverſed, nor any Judgment upon a- 
ny Writ of Enquiry of Damages excont- 
ed thereon, be ſtaid or reverſed, by Rea- 
fon of any Matter whatſoever winch 
would have been aided by arty of the 
ſaid Statutes of Jeofails, in Caſe a Ver- 
dict had been given, ſo as mere be an 
original Writ, Bill, or Declaration, and 
Warrants of Attorney duly filed, ac- 
cording to the Law now uicd. 


This Act not to extend. ic Suit 
5 Appeals of Felo- 
of Appeal of Felony, or Murder, nor to ny or Murder. 
any Indictment or Preſentment of Felo- 
ny, Murder, or other Matter, nor to any 


Action upon penal Statutes. 


This Statute, and all the Statutes of To extend tothe 
Ca - . . Queen and al! 
Jeoiails ſhall extend to all Suits in any Carts of Re 
of the four Courts at Dublin, for Reco- ond. 5 
very of any Debt immediately owing, 
or any Revenue belonging to her Ma- 


jetty, Sc. and ſhall allo extend to all 


Cuurts of Record in the Kingdom. 


Notwithſtanding the great Enlarge- 
ment of the Power of the Judges, by 
che above recited Statutes in amending 


Writs, Proceſſes, Se. yet none of them 


were thuught to extend to Writs of Er- 
AS 4 ror 


Amendment and Jeofail. 


ror, and the rather, becauſe ſuch A. 
mendment would not be in Affirmance of 
the judgment, but it being found that 
deſcctive Writs of Error occaſioned 
great Delay of Juſtice. 
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3 * By the 6 Gee. 1. ch. 6. all Writs of 
ons ag, Error now depending, or to be brought, 
wherein there ſhall be any Variance from 
the original Record, or other Defect, 
may be amended and made agreeable to 
ſuch Record, or the Tranſcript thereof, 
by the Court where the fame are retur- 
nable. And where any Verdict hath 
been, or ſhall be given in any Action, 
1 Sc. in any Court of Record, the Judg 
be ftayed for any ment thereupon, ſhall not be ſtayed or 
Fault in Form reverſed for any Fault in Form, or Sub- 
any Bill orWyrit, ſtance, in any Bill, or Writ, or for any 
or V-riancein Variance in ſuch Writs from the Decla- 
ſuch W ri from ; , - k 
the Declaration. Tations, or other Proceedings. Nothing 
herein contained, to extend to any Ap- 
peal of Murder, or any Proceſs upon any 
Indictment, Preſentment, or Informa- 


tion. 
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By Stat. 11 Geo. 2. ch. 6. pars, 
(by which all Law Proceedings are to be 
in Engliſh) all Statutes for reforming 
and amending Delays, ariſing from Jco- 
fails, ſhall extend to all Forms and Pro- 
ceedings in Courts of Juſtice, (except in 
Criminal Caſes) when the Form and 
Proceedings are in Engliſh. And every 
Error and Miſtake which might be a- 
mended by any Statute of * if 
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Amendment and Jeofil. 


the Proceedings were in Latin, ſhall, 
when the Proceedings are in Engliſh, be 
amended, if of the like Nature, by the 
Statutes of Jeofails now in Force. And 
this Clauſe ſhall be conſtrued in all Courts 
of Juſtice, in the moſt beneficial Man- 


ner for the Eaſe of the Parties, and to 


prevent ſrivolous and vexatious Delays. 


And by the faid Statute, all clerical 
Miftakes in Pleadings, may be amended 
either before or after Judgment, upon 
Payment of reaſonable Coſts. 


All Declarations and Pleadings, are to 
be amended by Conſent, or Order of the 
Court, (fo it does not change the Acti- 
on, or alter the Nature of the Iſſue) pay- 
ing Coſt. 


A Verdict cures not only ſuch Defects 
as may be called artificial Defects, and 
come within the Purview of the ſeveral 
Statutes of Amendment and Jeofails, 
but alſo natural Defects, or the Omith- 
ons of the Parties in their Allegations, 
which muſt be preſumed to have 
bee given in Evidence to the Jury, o- 
therwite they could not have found a 


Verdict for the Party, 1 Bacon, 101. 


The chief Intent of all the Statutes 
of Jeofails ſeems plainly to be, that the 
wrong Pleading of any collateral Mat- 
ters, not eſtential to the Action, ſhould 

after 


Declarations and 
Pleading amen- 
dable. 


Verdict what it 
cures. 


The chief Intent 
of the Statute 


of Jeofails. 


Amendment and Feofail, 


after the Expence of a Trial and Ver. 
dict for the Party, be aided ; but not 
to extend to Matters of Subſtance, or 
whatever is eſſential to the Giſt of the 
Action; for this would have ruined al! 
Proceedings in the Courts of Juſtice: 
Beſides had ſuch eſſential Part been ſet 
forth, it might occaſion a contrary Ver- 
dict, neither can the Jury be attainted 
for a falſe Verdict on the uncertain al- 
legations of the Parties; for it cannot 
appear whether the Damages given by 
the Jury be proportionable to the De- 
mand or not. I Bacon 102. 


What Thins Whatever therefore appears eſſential 
after Verdict. to the Giſt of the Action cannot be cured 
after Verdict; for the Law requires that 
all ſubſtantial Facts ſhould be laid in 
proper Time and Place, to that the De- 
fendant may traverſe them diſtinctly 
if he pleaſes; for as he may traverle 
the whole, ſo he may traverſe each ſub- 
ſtantial Part, in Order to put the Weight 
of the Cauſe on any one Thing that will 


put an End to the Caule. 1 Bacon, 102. 
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—* Surpluage after Surpluſage does not vitiate after the 
| Verdict docs not Verdict, according to the Maxim, Uiile 
N per inutile non vitiatur; and there— 
fore, if ſuch Surpluſage is repugnant to 

what is before alledged it is void : As if 

in Trover, the Plaintiff declares that he 

was on the fourth of March poſſeſſed of 

Goods, and that afterwards, /-:licet the 


firſt of March, they came to the Defen- 
dant's 


Amendment and Feofail. 363 


dant's Hands, who converted them. C79. 
Fac. 97. 1 Bacon, 102. 


But if there be a Repugnancy in any Repugnaney in 


point material, there it is not helped by a e menial 
- 6 - no e > 5 4 
Verdict, unleſs the Verdict appears to Verden 


| have been given on a different Part of 


the Declaration. 1 Bacon, 102. 


If the Replication be repugnant to the Ibidem. 
Declaration, 1t makes the Declaration 
bad: becauſe the ſubiequent Pleading 
falſiſies the Declaration; ſo if the Rejoin- 
der falſiſies the Bar, the Bar is vicious. 
Cro. Fac. 264. 1. Saund 116. 226. 


As the Plaintiff's Action muſt have all Ofinſutfciencyia 
* . * 5 : iy : 
Eflentials neceſſary to maintain it, ſo the Ba, and when 


Bar, and when 


Defendant's Bar muſt he ſubſtantially cured and when 
good; and if the Giſt of the Bar be naught, n Ver. 
it cannot be cured by a Verdict found for 

the Defendant ; but if it had been found 

for the Plaintiff, he ſhall have Judgment 

either for the badneſs or falſeneſs of the 

Bar; but if jt be bad only in Form, a 

Verdict will cure it; and if the Giſt be 

traverſed, all collateral Circumſtances 

will be intended after a Verdict. Cy. 

Eliz. 778. 1 Bacon, 103. 


A Verdict cannot help an immaterial An immaterial, |, 
or an inſuſſiclient 


lijue ; for if what is material in the Plead- Idue not helped 

ings be not put in the Iſſue, it is not by Verdict bui 

yo 4 an informal Iſſue 

made neceſſary to be proved on that is. 
Trial; or if it be alleged and proved, 
yet if it appears inſuflicient fo as not to 
be 
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264 Amendment and Jeo fail. 


be deciſive between the Parties, the Ver. 
dict will be no good Foundation for the 
Judgment, but an informal Iſſue is help- 
ed by the Verdict. 1 Lev. 32. Carth. 


371. 


finmaterial and An immaterial Iſſue is where what is 
normal Hue materially alleged by the Pleadings is 
not traverſed, but an Iſſue taken upon 
ſuch a Point as will not determine the 
Merits of the Cauſe: And an informal 
Hue is where it is not traverſed in a 
right Manner. Cro. Eliz. 227. 2 Mid. 


Wie vpon a If an Iſſue be on a Point that is im- 
. Sublabel bie poſſible in Subſtance and Nature of the 


in Subſtance or 


in Form, the firſt Thing, it is not cured by the Verdict; 


Verdiel. dle lac, but if it be only impoſſible in the Manner 


Verdict, the lat- [ ; . ; 
ter may and Form of it, a Verdict will cure it. 


See I Bacon IO4. 


improper Pla In any action of Debt, if not Guilty 
peed ater Fr" be pleaded, and there be a Verdict for 
ef Nebt. the Plaintiff, it ſhall be aided by the 
Statute ; becauſe being an ill Plea, and 
a falſe One, the Plaintiff ought to have 
his Judgment, both for the badneſs of 
the Plea, and for it's Falſehood : But if the 
Verdict had been for the Defendant, yet 
the Plaintiff ſhould have Judgment, be- 
cauſe the Declaration is not anſwered 
by the Plea, Cro. Eliz. 773. 2 Jones 


84. 
And 


; | 


Amendment and Feofail. 

And ſo where not Guilty was plead 
to an Aſſumpfit, yet the Plaintiff had 
Judgment though an improper Pla. 
Cro. Eliz. 470. Palm. 393. 2 Roll. Rep. 
bt | 
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Of amending the Judgment. 


T is a general Rule, that the Court 

will make no Amendment that will 
defeat a Judgment ; the Statutes allowing 
Amendments in Affirmance of Judgments 
only. 1 Leon. 134. 8 Co. 158. Carth. 158. 
267. 520. Bul. 105. | 


But in Affirmance of the Judgment, the 
Judgment itſelf may be ſer right, and 
amended by another Part of the Record, 
in a Fact, which appears to be the Mil- 
priſion or Neglect of the Clerk, as in the 
Miſtake of the Names of the Parties, Cc. 
1 Roll. Mr. 337. See Bacon's Abr. Vol. 
I. page 105. for many Caſes wherem 
the Errors and Miſtakes of the Clerk in 
entering up Judgments are amendable. 


Where a Record is amendable as 
aforeſaid, if a Writ of Error be brought, 
the Defendant in Error ſhall pay all the 


Colts of the Writ of Error; becauſe un- 


til the Record was amended, the Plain- 
tiff in Error had ſufficient Reaſon to 
bring the Writ, but then the Plaintiff 


in Error muſt nonſuit his Writ; for 


if 


ed So in an Action 
on the Caſe. 


All Amendment 
of Judgments te 
be in Aſſirmauce 
of Judgments 
not to defea 
them. 


Ibiderr, 


Writ of Error 
where a Rewore 
js amendable, 
Defendant in 
Error to pay 
Coſts, bur Fim 
tiff to nontvuit 
his Writ, 
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if he proceed to reverſe the Judgment on 


Amendment and Yeofail. 


any other Error, there the Defendant 
ſhall not pay Coſts for his Amendment; 
becaule it is plain, that the Plaintiff did 
not depend on the Error that the De 
tendant had amended. 3 Lev. 344, 345, 
1 Salk 49, | 

If any Part of the Record be vitiated 
by Razure, the Court will reſtore it by 
Amendment; becauſe, the wickedneſs 
of any Perſon in corrupting the Records 
of the Court ought not to obſtruct the 
Juſtice of the Court, or Prejudice any df 
the Parties. 1 Rol. Abr. 208, 209. 


So if any part of the Record be ſtolen, 
taken away, withdrawn or avoided by 
any Clerk, though this be Felony by 
8 Hen. 6. ch. 12. yet this may be ſup 
plied and amended by the other parts of 
the Record,; but if ſuch Part ſtolen, & 
or obliterated, cannot be ſuppliedby the 
Record, or any Exemplification thereoh, 
then it ſhall not be amended. 8 Cy. 160 
B. Bacon's, Abr. 109. See Demurren, 


Error, Pleadinss. 


The End of the firſt Vol. uE. 
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